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Year 

196? 

Opin; 

Lon  No 

88a 

90A 

20A 

U 

37A 

ABSENTEE  BALLOTS 

Improper  vote 

Unauthorized  marks 

ACCEPTANCE 

Buckingham  Way;  parking  regulations  thereon 

Gifts,  devises,  etc;   power  of  board  of  trustees  of  M.H. 
deYoung  Memorial  Museum  to  accept  gifts  etc 

ACQUISITION 

Municipal  railway  stock;   financing  of  acquisition;  leasing 
from  nonprofit  corporation  93A 

Redevelopment  land;   jurisdiction  of  board  of  super- 
visors regarding  purchase  by  redevelopment  agency  of  land 
in  redevelopnent  plan  A-2  l[OA 

Watershed  lands;   methods  to  be  employed  86A 

ACTIVITIES 

Recreation;   parents'  and  volunteers'  use  of  private 
autos  in  transporting  children  to  and  from  department 
sponsored  a ctivities  5A 

ADJUSTMEINTS 

Pensions  71A 

ADULT  DETENTION 

Advisory  committee;   funds  for  necessary  expenses  70A 

"ADULT  PERSON" 

Definition;   interpretation  of  §li+l5l  of  the  welfare 

and  institutions  code  914-A 

ADULT  STATUS 

Definition;   consent  by  minors  to  cancer  screening  test      29A 

AD  VALOREM  TAXATION 

Goods  processed  in  foreign  trade  zone  U5A 

Port  authority  space;   assessability  for  ad  valorem  tax- 
ation of  interests  held  by  persons  possessing  and  using 
port  authority  space  lA 

AGREEM.ENTS 

CCSF  and  redevelopment  agency  i|OA 

City  and  state  re  Marina  small  craft  harbor  77A 
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-A-  Year  196? 

Opinion  No 


AGREEMENTS 


Cooperation;   underground! ng  of  utility  wires  in  re- 
development projects  3OA 

see  also  3IA 

Housing  authority  and  CCSF  27A 

Recreation  and  park  commission  and  recreation  center  for 

the  handicapped  72A 

AGRICULTURAL  CODE 

Section  102;   re  duties  of  agricultural  commissioner         38A 

AGRICULTURAL  COMMISSIONER  38A 

AIRFARE 

Appropriation  lOA 

ALARM  SYSTEM  PANEL 

Expansion;   legality  thereof  87A 

ALLEGATION 

Een  Elumenthal;   conflict  of  interest;  ownership  by 

member  of  social  services  commission  of  buildings  in 

which  leased  hotels  are  located  33A 

ALLEY 

First  United  Presbyterian  Church;   temporary  closing  of 

alley  65A 

allov;ance 

Kaude  Hippely;   entitlement  to  fluctuating  allowance 

under  ?166  71A 

Underground  facilities;   redevelopment  areas;  will  fed- 
eral government  allow  as  a  project  cost  the  under- 
grounding  of  facilities  where  city's  ordinance  makes  it 
mandatory  96A 

AMBULANCES 

Servicar;   whether  servicar  vehicles  require  licenses 

as  private  ambulances  I6A 

AMENDMENTS 

Charter  §156;   promotional  examination  for  disability 

transfers  5UA 

Fees  for  signatures;   prohibiting  the  payment  of  fees 
for  securing  signatures  on  petitions  relating  to  initia- 
tive and  referendum  petitions  I43A 
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-A-  Year  196? 

Opinion  No 


AME>TDME!>'TS 


Heat  and  poultry  sales;   board  of  supervisors  73^ 

see  also  66a 

Meat  ordinance;   opposition  thereto  as  restraint  of 
trade;  validity  of  existing  ordinance;  procedure  for  re- 
peal thereof  32A 

Procedure  re  presentation  of  capital  improvements  on 

ballot       '  39A 

Surplus  funds;   proposed  transfer  of  surpluses  in  util- 
ities fund  to  general  fund  63A 

Suspension  period;   jitney  bus  operators  69A 

ANIMALS 

Exchange;   San  Francisco  zoological  gardens  I3A 

ANNUAL  TAX  RATE  ORDINANCE  62A 

APPEAL 

Knoff  judgment  18A 

APPEARANCE 

Tax  Appeals  Board;   requirement  for  personal  appearance      89A 

APPLICATION 

Arrests;   civil  service  application;  legality  of  in- 
quiry regarding  prior  arrests  8OA 

see  also  25a 

Building  permits;   approval  of  building  permits  pur- 
suant to  §305»5  of  city  planning  code  pending  reclassifi- 
cation i|6A 

Ivan  and  V.M.  Edwinson;   request  to  file  application  for 

equalization  subsequent  to  September  15,  196?  by  reason 

of  imr)roper  notification  of  assessment  pursuant  to  §619 

of  revenue  and  taxation  code  83A 

Hilton  Hotel  corporation;  application  for  permit  to  build 

tower  50A 

Narcotic  addicts;   designation  of  San  Francisco  general 

hospital  as  county  hospital  for  treatment  of  narcotic 

addicts  67A 

APPOINTING    OFFICE??  U2A 
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-A-  Year  196? 

Opinion  No 

APPOINTMENTS 

Employee  to  board;   San  Francisco  school  district 
certificated  employee;  appointment  to  board  of  super- 
visors or  other  board  or  commission  6A 

Allan  B.  Jacobs  lOA 

APPROPRIATIONS 

Expenses;   legality  of  at)propriation  to  t>ay  cost  of  air- 
fares and  moving  expenses  in  recruitment  of  person  to 
fill  office  of  director  of  c  ity  planning  lOA 

Hunters  Point;  validity  of  appropriation  for  repairs  to 
temporary  war  housing  structures  at  Hunters  Point  27A 

Tax  rate;   power  of  board  of  supervisors  in  setting  tax 

rate       "  62A 

APPROVAL 

Eulldlng  permits  1+6A 

Transfer  of  permits;   jitneys  owners  association;  purchase 
of  permits  under  ^1086  of  police  code  for  purpose  of  re- 
tiring them  68a 

ARRESTS  80A 

see  also  25A 

ASSESSMENTS 

Edwinson;   improper  notification  83A 

Improvements;  taxation;  power  of  board  of  supervisors  to 

adoDt  declaratjon  of  policy  that  cost  of  improvements 

to  residential  real  property  be  excluded  in  assessing 

said  property  l^A 

Knoff  Judgment;   effect  of  on  board  of  equalization  hear- 
ing scheduled  for  April  17,  196?  I8A 

see  also  19A 

LeVoyageur;   1965  property  tax  assessment  llA 

Port  authority  space;   assessability  for  ad  valorem  taxa- 
tion of  interests  held  by  persons  possessing  and  using  space   lA 

ASSIGN?ffiNTS 

Higher  duties;   application  of  provisions  of  salary  ordin- 
ance in  police  department  to  persons  temporarily  assigned 
to  perform  duties  of  ranks  created  by  §35.i^-  95A 
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-A-  Year  I967 

Opinion  No 


"ASSUME" 


Definition;   authority  of  board  of  supervisors  to 

assxame  liability  for  a  privately  constructed  project 

at  Henry  and  Noe  streets  II4.A 


AUTHORITY 


Chief  probation  officer;   appointing  officer's  author- 
ity to  assign  temporarily  any  employee  of  his  department 
to  act  in  his  absence  i4.2A 

Police  commission;   authority  to  restore  wages  of  suspended 
policeman  (Frank  G.  Kerlin)  2A 

Recreation  and  park  commission;   authority  to  lease  land 

at  19th  ave  and  Vicente  street  for  construction  and 

operation  of  a  Boys'  Club  15A 

Registrar  of  Voters;   "outside  agency"  to  assist  in  offi- 
cial canvass  of  votes  8L|.A 

Second  deck;   Golden  Gate  Bridge  and  Highway  District 
board  of  directors'  power  to  enter  contract  for  engin- 
eering studies  of  second  deck  8IA 
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ADMINISTRATIVE  CODE  SECTIONS  Year  196? 

Opinion  No 

CHAPTER  6 

Re  contract  procedure  82A 

CHAPTER  23 

Real  property  transactions  53A 

SECTION  1.19 

Re  annual   tax  rate  ordinance  62A 

SECTIONS  1.9,  1.10,  1.11 

Re  agricultural  commissioner  38A 

SECTION  10.170 

Re  application  for  federal  funds  72A 

SECTION  10.20 

Re  acceptance  of  gifts,  devises,  bequests  by  trustees      37A 

SECTION  11.5 

Re  authority  of  CAO  to  determine  if  holders  of 
franchises  are  in  compliance  of  or  in  violation  of  obli- 
gations contained  therein  52A 

SECTIONS  13.70  -  13.75 

'Re   creation  of  county  advisory  committee  on  adult 

detention  7OA 

SECTION  16.7 

Re  travel  expenses  21A 

SECTIONS  21.10,  21.6 

Re  limitations  re  leasing  of  equipment  by  the  purchaser    93A 
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ART  COMMISSION  Year  196? 

Opinion  No 


PROGRAMS  ,   ^     ^^^        .  , 

iTTitiation;   powers  of  art  commission  with  respect  to 

the  initiation  of  art  programs  and  activities  3oA 


ASSESSOR  Year  196? 

Opinion  No 

IVAN  &  V.M.  EDWINSON 

Application  for  equalization;   request  of  Edwlnsons 

to  file  application  subsequent  to  September  15»  196?  by 

reason  of  Improper  notification  of  assessment  pursuant 

to  §619  of  the  revenue  and  taxation  code  83A 

FACULTY  RESIDENCES 


Taxation;   taxable  status  of  faculty  residences  of  elemen- 
tary and  secondary  schools  2l|.A 

IMPORTED  GOODS 

Tax;   a^  valorem  tax  on  goods  processed  in  foreign  trade 

z  one  1+5  A 

KNOPF  JTJDGMENT 


Hearings;   effect  of  judgment  on  board  of  equalization 

hearing  scheduled  for  April  17»  1967  18A 

LE  VOYAGEUR 

Assessment;   1965  property  tax  assessment  on  yacht  llA 

POSSESSORY  INTEREST 

Port  authority  space;   assessability  for  ad  valorem  tax- 
ation of  interests  held  by  persons  possessing  and  using 
port  authority  space  lA 

SUBPOENAS 


Equalization  proceedings;   validity  of  request  for 

issuance  of  subpoena  for  deposition  in  proceedings  8a 
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-B-  Year  196? 

ODinion  No 


PAGLFY   CASE 


Political  activity  26A 

BALLOT   COITNT 

Nov  7»  1967;   authority  of  registrar  of  voters  to  en- 
gage "outside  agency"  to  assist  in  official  count  of 
votes  8kA 

see  also  3oA 

90A 

BALLOTS 

Incumbent  judges;   legislation  excluding  unopposed  incum- 
bent superior  and  municipal  court  judges  from  ballots        91A 

BANK  OF  AMERICA 

Alarm  system  panel;   police  department  87A 

BANKS 

Taxation;   power  of  board  of  supervisors  to  levy  taxes  on 

banks  and  insurance  companies  58A 

BENEFITS 

Disability;   liability  of  c ity  and  c ounty  for  disability 

benefits  to  police  officer  injured  while  engaged  in 

secondary  emDloynent  78A 

Pension;   f'aude  Hiopely;   entitlement  to  fluctuating 

allowance  under  §166  of  the  charter  71A 

Retirement  system  23A 

Workmen's  compensation;   human  rights  commission;  cover- 
age of  student  interns  and  trainees  thereof  79A 

BECTJESTS 

Acceptance;   power  of  board  of  trustees  of  M.H.deYoung 

Memorial  Museum  to  accept  gifts,  devises  and  bequests        37A 

BIDS 

Sale  of  musevun  property;   sale  by  board  of  trustees  of 

deYoung  Muse\am  and  purchaser  of  supplies;  advertisement 

for  bids  3UA 

BEN  ELUMENTHAL 

Conflict  of  interest;   ownership  by  member  of  social  ser- 
vices commission  of  buildings  in  which  leased  hotels 
are  located  33A 
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-E-  Year  196? 

Opinion  No 

EOARD  OF  DIRECTORS 

Golden  Gate  Bridge  and  Highway  District;  power  of 
board  to  enter  contract  for  engineering  studies  of   sec- 
ond deck  8lA 

BOARDS  AND  COMMISSIONS 

Members;  appointment  of  member  of  San  Francisco  uni- 
fied school  district  to  boarr  of  supervisors  or  other 
boards  or  commissions  6A 

BONDED  INDEBTEDNESS 

Improvements;   bond  elections;  whether  more  than  one 
object  or  purpose  may  be  included  in  proposition  sub- 
mitted to  voters  39A 

BOND  ISSUE 

Second  deck  8lA 

BONDS 

Medical  center;   legality  of  using  center  bond  funds  for 

the  construction  of  temporary  quarters  at  San  Francisco 

general  hospital  35A 

BONUS  FEATURES 

Hotel  tower;   application  for  permit  to  build;  Hilton 

Hotel  5OA 

BOYS ' CLUE 

19th  and  Vicente  Street;   authority  of  recreation  and 

park  commission  to  lease  land  at  19th  and  Vicente  Street 

for  construction  and  operation  of  a  boys'  club  15A 

BRIDGE  AND  HIGHWAYS  DISTRICT  ACT  8IA 

BRUNDAGE  COLLECTION 

Guard  force  6OA 

BUCKINGHAM  VJAY 

Parking;   right  of  Stoneson  development  corporation  to 

enforce  parking  regulations  thereon  20A 

BUDGET 

Procedures;   power  of  board  of  supervisors  In  fixing 

tax  rate  62A 

BUS  ZONES 

Towaways;   sufficiency  of  existing  legislation  re  towing 
vehicles  from  bus  zones  and  parking  limitations  22A 
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Year  196? 
Opinion  No 


"EUY  INTO" 


Retirement  system;   right  of  teacher  to  obtain  credit  in 
retirement  system  for  service  rendered  as  a  teacher 
prior  to  being  employed  by  San  Francisco  unified  school 
district  2-^* 


BOARD  OF  EQUALIZATION  Year  196? 

Opinion  No 

KNOFF  JUDGMENT 

Hearings;   effect  of  judgment  on  board  of  equaliza- 
tion hearing  scheduled  for  April  17,  196?  18A 

see  also  19A 

SUBPOENAS 


Equalization  proceedings;   validity  of  request  for  is- 
suance of  subpoenas  for  depositions  in  equalization 
proceedings  3A 
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BOARD  OF  SUPERVISORS  Year  1"67 

Opinion  No 

Expansion;   legality  thereof  87A 

ALLEY 

First  United  Presbyterian  Church;   temporary  closing; 

location  near  Sloat  Blvd  and  35th  Ave  65A 

ANIKALS 

Exchange;   San  Francisco  zoological  gardens  13A 

APPOINTMENT 

Dual;   San  Francisco  unified  school  district  certifi- 
cated employee;  appointment  to  board  of  supervisors  or 
other  board  or  commission  6A 

ARRESTS 


Application;   civil  service  application;  legality  of  in- 
quiry regarding  prior  arrests  80A 

see  also  25A 

BANKS 

Taxes;   power  of  board  of  supervisors  to  levy  taxes  on 

banks  and  insurance  companies  58A 

CAPLEVISION  TV 

Franchise;   alleged  discriminatory  practices  by  TV  com- 
pany; what  department  to  investigate  52A 

CAMPER  TRUCKS 

Karina  Green;   parking  of  trucks  on  Marina  Green  7k^ 

CHARTER  AI^ND>!ENT 

Section  78;   proposed  initiative  charter  amendment  to  §78; 
effect  thereof  on  related  sections  of  charter  Si^A 

CITY  TAX 

Powers;   taxation  powers  of  the  city  and  county  with 

reference  to  income  tax,  payroll  tax  and  commuter  tax         7A 

CONSTRUCTION 

Temporary;   San  Francisco  General  Hospital;   legality 

of  using  medical  center  bond  funds  for  the  construction 

of  temporary  quarters  at  the  hospital  35A 

COUNTY   ADVISORY    C0MI4ITTEE   ON  ADULT  DETENTION 

Funds;   necessary  expenses  of  the  committee  70A 

COUIITY  AGPICT.TLTURAL   COMMISSION 

Fees  for  certain  services  38A 
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BOARD  OF  SUPERVISORS  Year  196? 

Opinion  No 

COUNTY  BOARD  OF  EQ.UALTZATION 

Proceedings;   evidence;  subpoena;  limitation  of  time  19A 

see  also  18A 

EQUALIZATION 

Ivan  and  V.VJ.  Fdwinson;   request  of  Edwinsons  to  file  ap- 
plication for  equalization  subsequent  to  September  l5»  196? 
by  reason  of  improper  notification  of  assessment  pur- 
suant to  §619  of  the  revenue  and  taxation  code  83A 

EXAMINATION 

Disability  transfer;   promotional  examination  for  employ- 
ees on  disability  transfers  5i|A 

EXPENSES 

Recruitment;   legality  of  appropriation  to  pay  cost  of 

airfares  and  moving  expenses  in  recruitment  of  person  to 

fill  office  of  director  of  city  planning  lOA 

GASOLINE  TAX 

Funds;   use  of  tax  revenue  for  street  cleaning  purposes        T^A 

GUARD  FORCE 

Brundage  art  collection;   separate  guard  force  for  collec- 
tion 6OA 

HUNTERS  POINT 

Repairs;   validity  of  appropriation  for  repairs  to  tem- 
porary war  housing  structures  at  Hunters  Point  27A 

ITALIAN  CULTURAL  AND  TRi\DE  CENTER 

Condemnation;   land  for  construction  of  clty-ovmed  garage 

and  center  28a 

JITITEY  BUS  OPERATORS 

Permits;   power  of  board  of  supervisors  to  amend  police 

code  §1079  extending  suspension  period  for  jitney  bus 

operators  69A 

WALTER  KAPLAN 

Conflict  of  interest;   redevelopment  agency;  conflict  of 
interest  of  chairman;  jurisdiction  of  board  of  super- 
visors to  review  relocation  procedures  S^A 

OFFICER  FRANK  G.  KERLIN 

V/ages;   authority  of  police  commission  to  restore  wages 

of  suspended  policeman  2A 
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BOARD  OP  SUPERVISORS  Y«ar  196? 

Opinion  No 

KNOFF   JUDGI^ffiNT 

Equalization  hearings;   effect  of  judgment  18A 

see  also  19A 

LIABILITY 

Micro-nelghtorhood  plaza;   authority  of  board  of  suner- 

visors  to  assume  liability  for  a  privately  constructed 

project  at  Henry  and  Noe  streets  li^A 

LICENSES 

Painters  and  contractors;   legality  of  ordinance  re- 
lating to  licensing  of  painters  and  decorating  contrac- 
tors; state  preemption  5lA 

MEAT  OP PI NANCE 

Amendment;   proposed  amendment  to  meat  ordinance;  op- 
position thereto  as  restraint  of  trade;  validity  of  exis- 
ting ordinance;  procedure  for  repeal  thereof  32A 

NARCOTIC  ADDICTS 


San  Francisco  General  Hospital;   designation  as  county 

hospital  for  treatment  of  addicts  67A 


PEPi'.ITS 


Jitney  buses;   purchase  of  permits  under  §1086  of  police 
code  for  the  purpose  of  retiring  them;  jitney  owners 
association  68A 

PUBLIC  HEARING 

Real  property;  charter  §92;  power  of  board  of  sut)er- 
visors  to  require  departmental  public  hearing  as  part 
of  procedure  regarding  sales  of  real  property  53A 

RECREATION  CENTER  FOR  THE  HANDICAPPED 

Lease;   oark  premises  to  the  center  for  the  handicapped      72A 

REDI^/ELOPMENT  AGENCY 

Members;   legislation  increasing  number  of  members  of 

agency  from  five  to  seven  9A 

REDEVEL0P^1:NT  LAND 

Jurisdiction;   board  of  supervisors  regarding  purchase 

by  agency  of  land  in  redevelopment  plan  A-2  i|OA 

RENT  SUPPLEMENT 

Tax  increment;   validity  of  proposal  to  devote  tax  in- 
crement derived  from  completed  redevelopment  projects 
thereto  57A 
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BOARD  OF  SUPERVISORS  Year  196? 

Opinion  No 

SALAF/  STANPARDTZATTON  OPDINANCE 

Charter  f35.U;   application  of  provisions  of  ordinance 

in  police  department  to  persona  temporarily  assigned  to 

perform  duties  of  ranks  created  by  ?35«i|  95A 

S/>LE  OF  ^:EAT 

Hours  of  sale  of  meat  and  poultry;  proposed  initiative 
petition  re  hours  of  sale  of  meat  etc;  effect  of  recent 
legislation  enacted  by  board  of  supervisors  thereupon  66A 

SAN  FHANCTSCO  FALLFT  COMPANY 


Taxes:   claim  for  refund  of  taxes;  1965-1966,  I966-I967, 

on  lot   22,   block   lUi|9,    378   l8th  Ave  59A 

SECOND  DECK 

Golden  Gate  Bridge;   board  of  directors'  power  to  enter 

contract  for  engineering  studies  8IA 

SIGNATURES 

Fees;   initiative  and  referendxim  petitions;  prohibiting 

the  payment  of  fees  for  securing  signatures  on  petitions       i|.3A 

SOCIAL  SECURITY 

Limited  tenure;   coverage  for  temporary  and  limited  tenure 
employees  56 A 

SUBPOENAS 

Equalization;   validity  of  request  for  issuance  of  sub- 

ooenas  for  deposition  in  proceedings  8A 

SURPLUSES 

Transfer;   prooosed  transfer  of  surpluses  in  utilities 

fund  to  general  fund  63A 

SUSPENSIONS 

Expungement;   employee's  service  records  i4.9A 

TAX  APPEALS  BOARD 

Status  of  members;   officers  of  the  city  and  c  ounty  of 

San  Francisco  17A 

TAX  RATE 

Power  of  board  of  supervisors  re  setting  62A 

TAXATION 

Improvements;   power  of  board  to  adopt  declaration  of 
policy  that  cost  of  improvements  to  residential  oroperty 
be  excluded  in  assessing  said  property  I1I4  A 
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BOARD  OF  SUPERVISOP?S  Year  196? 

Opinion  No 

TEACHERS 

Credit;   right  of  teacher  to  obtain  credit  in  retire- 
ment system  for  service  rendered  as  a  teacher  prior  to 
being  employed  by  San  Francisco  unified  school  district       23A 

TOWAWAYS 

Legislation;   sufficiency  of  existing  legislation  re 

towing  vehicles  from  bus  zones  and  parking  limitations        22A 

TRAVEL  EXPENSES 

Legislation;   legislation  necessary  to  prohibit  reim- 
bursement of  travel  expenses  of  applicants  for  civil  ser- 
vice appointments  21A 

UNDERGROUND ING 

PGE  i:   PT&T:   redevelopment  projects  30A 

see  also  31A 

96A 
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-C-  Year  I967 

Opinion  No 

CABLEVISION  TV   COMPAIIY 

Discrimination;   alleged  discriminatory  practices  by 

TV  company;  what  deoartraent  to  investigate  52A 

CALIFORNIA  ADMINISTRATIVE  CODE 

Title  lf3,  section  317;   re  appearing  personally  before 

tax  appeals  board  89A 

CALIFORNIA  TORT  CLAIMS  ACT  OF  I963 

Micro-Neighborhood  Plaza;   authority  of  board  of  super- 
visors to  assume  liability  for  a  privately  constructed 
project  at  Henry  and  Noe  Streets  I/4.A 

Secondary  employment;  liability  of  city  and  county  for 
disability  benefits  to  police  officer  injured  while  en- 
gaged in  secondary  employraent  78A 

CAMARA  V  I-IUNICIPAL  COURT 


Intrusion  of  privacy;   necessity  of  search  warrant  for 

municipal  housing  inspections  when  entry  is  refused  97A 

CAMPER  TRUCKS 

Marina  Green;   parking  thereon  7l;A 

CANCER  SCREENING  AND  FERTILITY  CLINICS  29A 

CANCER  TESTS 

Minors;   consent  to  test  29A 

CANVASS  OF  VOTES 

Nov  7,  1967;   authority  of  registrar  of  voters  to  engage 
"outside  agency"  to  assist  in  official  canvass  of  votes       8UA 

CAPITAL  IMPROVEMENT  PROJECTS 

Election;   whether  more  than  one  object  or  purpose  may 

be  included  in  proposition  submitted  to  voters  39A 

CASH  VALUE 

Assessments;   Knoff  judgment  I8A 

see  also  I9A 

CEASE  FIRE 


Vietnam  initiative  petition;   not  oroper  subject  matter 

for  vote  by  electorate  6IA 


CERTIFICATES 


Agricultural  commissioner  38A 

Public  necessity  and  convenience;   whether  servicar  vehicles 
require  licenses  as  private  ambulances  I6A 
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-C-  Year  I967 

Opinion  No 

CERTIFICATION 

November  7»  196?  election  8i;A 

CHARGES 

Underground  wiring;   redevelopment  projects  3OA 

see  also  31A 

CHARTED  AT4ENDT-TENT 

Section  79;   effect  on  related  sections  of  the  charter       bi+A 

CHIEF  PROBATION  OFFICER 

Leave  of  absence;  appointing  officer's  authority  to 
assign  temporarily  any  employee  of  nis  department  to 
act  in  his  absence  i|2A 

CHILDREN 

Section  1[|.151»  welfare  and  institutions  code;  inclusion 

of  children  in  count  of  recipients  of  basic  health  care      9UA 

Transportation;   Toarents'  and  volunteers'  use  of  pri- 
vate autos  in  transporting  children  to  and  from  depart- 
ment sponsored  activities  SA 

CHINESE  CULTURAL  CENTER 


Old  Hall  of  Justice  site;   demolition  prior  to  sale         82A 

CITY  PLANNING  CODE  75A 

Section  305*5  re  Hilton  Hotel  tower  50A 

Section  305.5*  proposed  5li|3;   approval  of  building 

permits  pursuant  to  f305.5  pending  reclassification         i|.6A 

CLAIM 

Ballet  company;   refund  of  taxes,  1965-1966,  I966-I967       59A 

Gross  project  cost  3IA 

CLEARING  HOUSE  ASSOCIATION 

Alarm  system  panel;   police  department  87A 

CLOSING 

Alley;   location  near  Sloat  Blvd  and  35th  Ave  65A 

CLOTK  KA.TERIAL 

Taxation;   ad  valorem  tax  on  goods  processed  in 

foreign- trade  zone  ij.5A 
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■C-  Year   196? 

Opinion  No 


COLLECTTON 

Taxes  7A 

COLLEGE  SITE 

Watershed  lands;   SPUR;  eminent  domain;  charter  §92; 

power  of  board  of  supervisors  to  require  departmental 

public  hearing  as  part  of  procedure  regarding  sales  of 

real  property  53A 

COLUMBUS  DAY 

Meat  sales;   legal  holidays;  also  Veterans  Day  73A 

COI'^^TJTER  TAX 

Revenue;   taxation  powers  of  city  and  county  with  ref- 
erence to  income  tax,  payroll  tax  and  commuter  tax  7A 

COMPREHENSIVE  DOWNTOVJN  REZOHING  ORDINANCE  i4.6A 

CONCEALED  V/EAPONS 

Licenses;   validity  of  license  throughout  state  grant- 
ed to  carry  concealed  weapons  in  San  Francisco  UA 

CONDE>!NATION 

Garage  land;   construction  of  city-owned  garage  and 

Italian  Cultural  and  Trade  Center  28A 

CONDITIONAL  USE 

Zoning  U^A 

CONFLICT 

Concealed  weapons  UA 

CONFLICT  OF  INTEREST 

Dual  position;  San  Francisco  unified  school  district 
certificated  employee;  appointment  to  board  of  super- 
visors or  other  board  or  commission  6A 

Ben  Elumenthal;   ownership  by  member  of  social  services 

commission  of  buildings  in  which  leased  hotels  are 

located  33A 

Walter  Kaplan;   redevelooraent  agency ; jurisdiction  of 

board  of  supervisors  to  review  relocation  procedures        85A 

COMECTIONS 

Alarm  system;   expansion  of  police  department  alarm 

system  panel;  legality  thereof  87A 


.■.\ 


Af? 


Ar^ 


A>»6 


;SP?   It 


00 

00 


-ilOO 


A  fie 

Ail  enoresw  fcsX? 


BIS   sXeiJofl  bssfiel  ffDlr.w 


nirla   Jn"  jb   aoilcr  '^o   ri' 


-C-  Year  196? 

Ot)inion  No 

CONSENT 

Cancer  t  est  29A 

Transportation  of  children  5^ 

CONSTITUTION,  STATE 

Art.  13,  section  16;   taxation  of  banks  and  insurance 

companies  58 A 

CONSTRUCTION 

Eoys '  club;   authority  of  recreation  and  park  commission 
to  lease  land  at  l<5th  and  Vicente  Street  for  construc- 
tion and  operation  of  boys'  club  15A 

Public  buildings;  jurisdiction  of  the  department  of  city 
planning  to  enforce  parking  regulations  on  the  construc- 
tion of  municipal  public  buildings  75A 

CONTRACTS 

Capital  grants  3IA 

Marina  Harbor;   revenue  facilities  77A 

Palace  of  Fine  Arts;   management  contract  92A 

Second  deck;   power  of  board  of  directors  of  Golden  Gate 
Fridge  and  Highway  District  to  enter  contract  for  en- 
gineering studies  of  second  deck  8IA 

CONTRACTORS 

Licenses;   legality  of  ordinance  relating  to  licensing 
of  painting  and  decorating  contractors;  state  preemp- 
tion 5IA 

CONinACTORS  LICENSE  LAW  5IA 

COST 

Underground  utilities;   redevelopment  areas;  will  fed- 
eral government  allow  as  a  project  cost  the  underground- 
ing  of  utilities  where  city's  ordinance  makes  it  manda- 
tory 96A 

see  also  3OA 


COUNCIL   OP  DISTRICT   I-IERCHANTS 


3IA 


Meat  ordinance;   proposed  amendment  to  ordinance;  oppo- 
sition thereto  as  restraint  of  trade;  validity  of  exist- 
ing ordinance;  procedure  for  reoeal  thereof  32A 
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-C-  Year  196? 

Opinion  No 

CODNTY  ADVISORY  COMMITTEE  ON  ADULT  DETENTION 

'      Expenses;   funds  for  necessary  expenses  of  the  commit- 
tee 70A 

COUNTY  AGRICULTURAL   COMI4ISSI0N 

Pees  38A 

COUNTY  HOSPITAL 

Narcotic  addicts;   designation  of  San  Francisco  General 
Hospital  as  county  hospital  for  treatment  of  addicts         67A 

COVERAGE 

Limited  tenure  employees;   social  security  56A 

Workmen's  compensation;   human  rights  commission;  cover- 
age of  student  interns  and  trainees  79A 

CREATION 

Surplus  funds;   water  department  operating  fund  and 

airoort  onerating  fund  63A 


CREDITS 


Noncash-in-aid;   undergrounding  of  utilities  in  redevel- 
opment project  areas  31A 

Teacher;   right  of  teacher  to  obtain  credit  in  retirement 
system  for  service  prior  to  being  employed  by  San  Francisco 
unified  school  district  23A 

CRIMINAL  RECORD 

Denial;   civil  service  application;  legality  of  inquiry 

regarding  prior  arrests,  juvenile  offenses  and  related 

matters  25a 

CURFEW 

Violation;   ordinance  declaring  violation  of  curfew 

proclaimed  by  Mayor  to  be  a  misdemeanor  i4.8A 
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CHARTER  SECTIONS  Year  196? 

Opinion  No 

SECTION  k 

Re  definition  of  officers  of  the  city  and  county  17A 

SECTION   7 

Re   citizenship  of  city  and   county  employees  lj7A 

SECTION  9 

fte  power  of  board  of  supervisors  to  confer  on  any  of- 
ficer, board  or  commission  additional  powers  as  the 
board  may  deem  necessary  52A 

SECTIONS  9  &  73 

Re  adoption  of  salary  ordinance  95A 

SECTION  13 

Re  powers  of  boards  and  commissions  to  prescribe 

reasonable  rules  and  regulations  60A 

Re  repealing  or  amending  an  ordinance  69A 

SECTION  19(d) 

Re  acceptance  of  gifts,  devises  and  bequests  by  trustees 

of  museum  37A 

SECTION  25 

Re  power  of  Mayor  in  emergency  I48A 

SECTION  35 *k 

Re  temporary  assignments  95A 

SECTION  35.5? 

Re  basic  week  of  service  for  members  of  police  depart- 
ment 78A 

SECTION  k^ 

Re  control  of  recreation  and  park  lands  13A 

Re  function  and  resoonsiblllty  of  recreation  and  th  rk 
commission  92A 

SECTION  U2.2 

Re  leasing  of  nark  lands  72A 

SECTION  U6 

Re  powers  of  art  commission  36A 

SECTION  51 

Re  number  of  members  of  board  of  trustees  of  deYoung  Museum   i|lA 
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CHARTER  SECTIONS  Year  196? 

Ot5inlon  No 

SECTION  72 

Re  travel  expenses  21A 

SECTION  7U 

Re  Issuance  and  revocation  of  licenses  87A 

SECTION  78 

Charter  amendment;   proposed  maximum  tax  rate  of  $6,15        6i|A 

Re  tax  levy  62A 

SECTION  88 

Re  purchase  or  sale  of  surplus  property  of  M.H.  deYoung 

Memorial.  Museiom  3l|A 

SECTIONS  91   i  92 


Re   purchase   of  real  property  86A 

SECTION  92 

Re  power  of  board  of  supervisors  to  require  departmental 

public  hearing  53A 

SECTION  101 

Re  bonded  indebtedness  39A 

SECTION  108 

Re  repair  of  public  sidewalks  12A 

SECTION  127 

Re  ooerating  expenses  and  reserves  of  iDublic  utility 

facilities  63A 

SECTION   129 

Re    transfer  of  surplus  funds  63A 

SECTION  lUl 

Re  temporary  assignments  1|2A 

SECTION  114.2 

Re  prohibiting  the  holding  of  dual  public  offices  6A 

SECTION  1U3 

Re  position  of  manager  at  palace  of  fine  arts  92A 

Re  new  positions  6OA 

see  also  i4.2A 
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CHARTER  SECTIONS  Year  196? 

Opinion  No 

SECTION  150 

Re  compensation  for  services  rendered  lOA 

SECTION  15I1 

Re  decision  of  appointing  officer  being  final  in  all 

cases  of  disciplinary  suspensions  i|9A 

SECTION  155 

Ke  trial  and  hearing  of  suspended  policeman  (Frank  Kerlin)     2A 

SECTION  156 

Re  transfer  of  employees  on  disability  leave  ^l\A 

SECTION  165.2 

Re  teacher's  retirement  benefits  23A 

SECTIONS  166  &  168.3 

Re  allowances  to  policeman's  widow  7IA 

SECTION  172 


Re  payment  of  disability  benefits  to  police  officer  78A 

SECTION  17U 

Re  municipal   elections  i+3A 

SECTION  178 

Re  canvass  of  returns  and  certificate  of  election  Sl+A 

SECTION  179 


Re  passage  of  ordinances  necessary  for  the  Mayor  to  carry 

out  powers  in  case  of  emergency  i4.8A 

Re  power  of  voters  to  oropose  petitions  66A 

Re  provision  that  any  ordinance. , .may  be  submitted  to 

electors  by  majority  of  board  32A 

Re  types  of  legislation  which  may  be  submitted  to  the 

voters  61A 

SECTION  183 

Re  nailing  of  printed  copy  of  ballot  measure  with  sample 

ballot  to  voters  32A 

SECTION  222 

Re  conflict  of  interest  33A 

Pe  inconsistent,  incompatible  or  conflicting  offices  of 
employment  6A 
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CHIEF  ADMINISTRATIVE  OFFICER  Year  I967 

Opinion  No 

BOND  ELECTIONS 

Capital  improvements;   whether  more  than  one  object  or 

purpose  may  be  included  in  proposition  submitted  to 

voters  39A 

CABLEVISION  TV  COMPANY 

Discrimination;   what  department  to  investigate  52A 

CANVASS  OF  VOTES 

November  7,  196?;  authority  of  registrar  of  voters  to  en- 
gage "outside  agency"  to  assist  in  official  canvass  of 
votes  84a 

WELFARE  &  INSTITUTIONS  CODE 

Section  II+15I;   may  children  be  included  in  count  of  re- 
cipients of  basic  health  care  under  §ll|l5l  9I4.A 


-61  lo  inwoD  c  jLociI  0cf  nstfc  : 


CHIEF  OF  POLICE  Year  196? 

Opinion  No 

ALARM  SYSTEM 

Expansion;   legality  thereof  87A 

CURFEW 

Ordinance;   violation  of  curfew  to  be  a  misdemeanor         J48A 

FIREARMS 

License;   validity  throughout  state  of  license  granted 

to  carry  concealed  firearm  In  San  FrancisoD  i^A 

NARCOTIC  ADDICTS 

Treatment;   designation  of  San  Francisco  General  Hospital 

as  county  hospital  for  treatment  of  addicts  67A 

TEMPORARY  ASSIGNMENTS 

Salary  ordinance;   application  of  provisions  of  salary  or- 
dinance in  police  department  to  persons  temporarily  as- 
signed to  perform  duties  of  ranks  created  by  charter  §35»i|   95A 
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CITY  PLANNING  COMMISSION  Year  196? 

Opinion  No 

HILTON  HOTEL  CORPORATION 

Tower;   procedure  for  apolication  of  corporation  for 

permit  to  build  tower  50A 

ALLAN  E.  JACOBS 

Expenses;   legality  of  appropriation  to  pay  cost  of 

airfares  and  moving  exuenses  in  recruitment  of  person 

to  fill  office  of  director  of  city  planning  lOA 


see  also 
CITY  PLANNING  DEPARTMENT 
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CITY  PLANNING  DEPARTMENT  Year  196? 

Opinion  No 

COMPREHENSIVF  DOVJNTOV/N  REZONING   ORDINANCE 

PuiTdTng  permits;   approval  of  permits  pursuant  to  ?305.5 

of  city  Dlannlng  code  pending  reclassification  U6A 

PTOLIC  BUILDINGS 

Parking;   jurisdiction  of  the  department  of  city  planning 

to  enforce  planning  regulations  on  the  construction  of 

municipal  public  buildings  75A 


see  also 
CITY  PLANNING  COMI-IISSION 
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CIVIL  SERVICE  COMMISSION  Year  196? 

Opinion  No 

ARRESTS 

Application;   legality  of  inquiry  regarding  prior 

arrests,  juvenile  arrests  and  related  matters  25A 

NEW'  CAREERISTS  PROGRAM 

Noncitizens;   employment  of  noncitizens  by  city  and 

county  of  San  Francisco  under  federally  supported  new 

program  U7A 

TEMPORARY  ASSIGNI-IENT 

Youth  guidance  center;   appointing  officer's  author- 
ity to  assign  temporarily  any  employee  of  his  depart- 
ment to  act  in  his  absence  i|2A 

TRAVEL  EXPENSES 


Reimbursement;   legislation  necessary  to  prohibit  reim- 
bursement of  travel  expenses  of  applicants  for  civil 
service  appointments  21A 
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-D-  Year  196? 

Opinion  No 

DECLARATION  OF  POLICY 

~~     Improvements;   power  of  board  of  supervisors  to  adopt 
declaration  of  policy  that  cost  of  improvements  to 
residential  real  property  be  excluded  in  assessing  said 
property  i+i+A 

Vietnam  crisis;   initiative  petition  for  declaration  of 

policy  to  cease  fire  and  withdraw  U.S.  troops  from 

Vietnam  not  proper  subject  matter  for  vote  by  electorate      6lA 

DECORATORS 

License  tax;   legality  of  ordinance  relating  to  licen- 
sing of  painting  and  decorating  contractors;  state  pre- 
emption 5lA 

DEFINITION 

"Assume";  authority  of  board  of  supervisors  to  assiime 
liability  for  a  privately  constructed  project  at  Henry 
and  Noe  Streets  li|.A 

Mental  institutions;   liability  of  city  and  county  for 

injury  to  or  by  patients  in  psychiatric  ward  3A 

Private  ambulance;  Servicar  of  Oakland;  license  required      16A 

DEMOLITION 

Old  Hall  of  Justice  82A 

DENIAL 

Juvenile  offenses;   civil  service  application;  legality  of 

inquiry  regarding  prior  arrests;  juvenile  offenses  and 

related  matters  25A 

DEPOSITIONS 

Equalization  proceedings;  validity  of  request  for  is- 
suance of  subpoenas  8A 

DEPRIVATIONS 

Ingress  and  egress;   temporary  closing  of  alley;  location 

Sloat  Blvd  and  35th  Ave  65A 

DESIGNATION 

Charter  §35. U;   persons  temporarily  assigned  to  perform 

duties  of  ranks  created  by  §35»Uj  salary  ordinance  95A 
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-D-  Year  196? 

Opinion  No 

DETENTION 

Narcotic  addicts;   designation  of  San  Francisco  Gen- 
eral Hospital  as  county  hospital  for  treatment  of  nar- 
cotic addicts  67A 

DIAMOND  HETC-HTS 

Underground  wiring;   utilities  in  redevelopment  areas        31A 

see  also  30A 

96A 

DIRECTOR 

City  planning;   legality  of  appropriation  to  pay  cost  of 

airfares  and  moving  exoenses  in  recruitment  of  person 

to  fill  office  of  director  lOA 

DISABILITY  TRANSFER 

Examination;   promotional  examination  for  employees  on 
disability  transfers  Sk^ 

DISCRIMINATION 

Cablevision  TV  company;   alleged  discriminatory  prac- 
tices; what  department  to  investigate  52A 

DISMISSAL  OF  CHARGES 


Frank  G.  Kerlin;   authority  of  police  commission  to  res- 
tore wages  2A 

DISPOSAL 

Museum  property;   sale  of  surplus  personal  property  by 

board  of  trustees  of  M.H.deYoung  Memorial  Museum  and 

purchaser  of  supplies;  advertisement  for  bids  34^ 

DISQUALIFICATION 

Ballot;   effect  of  improper  vote  for  particular  office       83A 

DOWNTOWN  PARKING  CORPOR/'aTIOTT 

Walter  Kaplan;   conflict  of  interest  85A 
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DIRECTOR  OF  PROPERTY  Year  I967 

Opinion  No 

OLD  HALL  OF  JUSTICE 

Demolition;  prior  to  sale  82A 
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DIRECTOR  OP  PUBLIC  HEALTH  Year  196? 

Opinion  No 

LIABILITY 

Patients;   liability  of  city  and  county  for  injury 

to  or  by  patients  in  psychiatric  ward  3A 

SERVICAR  OF  OAKLAND 

Licenses;   whether  servicar  vehicles  require  licenses 

as  private  ambulances  16A 
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DIRECTOR  OP  PUBLIC  WORKS 


Year  196? 
Opinion  No 


EUCKIMGHAM  V;AY 

Parking;      right 
enforce   parking 

DEFINITIONS 


of  Stoneson 
regulations 


development 
thereon 


corporation  to 


Real  estate,  personal  property 


FACE  PROGRAM 


Repair  of  sidewalk;   responsibility  of  abutting  pro- 
perty owner  for  cost  of  repair  of  sidewalk 


20A 
lA 

12A 


-E-  Year  196? 

Opinion  No 

EASEMENT 

Parking;   Buckingham  Way;  right  of  Stoneson  corpora- 
tion to  enforce  parking  regulations  thereon  20A 

ECT'.'INSON 

Application  for  equalization;  improper  notification  of 
assessment  oursuant  to  §619  of  t  he  revenue  and  taxation 
code  93A 

EFFECT 

Charter  amendment;   proposed  charter  amendment  to  §78  of 

charter;  effect  on  other  related  sections  6i|A 

ELDERLY 

Housing;   resolution  no  10-6?  1 

ELECTIONS 

Judges;   legislation  excluding  unopposed  incumbent  super- 
ior and  municipal  court  judges  from  ballot  91A 

Nov  7,  1967;   authority  of  registrar  of  voters  to  engage 

"outside  agency"  to  assist  in  official  canvass  of  votes        8i+A 

Petitions;   initiative  and  referendum;  prohibiting  the 

payment  of  fees  for  securing  signatures  on  petitions 

relating  thereto  I|.3A 

Propositions;   whether  more  than  one  object  or  purpose 

may  be  included  in  proposition  submitted  to  voters  39A 

ELECTIONS  CODE 

Section  17022;   re  inability  to  determine  choice  88A 

Section  17071  90A 

Section  l8U00;   conduct  of  election  Si^A 

Sections  29210  etc  re  fees  for  signatures  I4.3A 

ELECTORATE 

Vietnam  crisis;   initiative  petition  for  declaration  of 

oolicy  to  cease  fire  and  withdraw  U.S.  troops  from 

Vietnam  not  proper  subject  matter  for  vote  by  electorate       6IA 
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-E-  Year  196? 

Opinion  No 

ELECTRICAL  CODE 

Section  1105  re  underground  wiring  30A 

see  also  3IA 

EMERGENCIES 


Mayoral  powers;  curfew;   ordinance  declaring  violation  of 
curfew  proclaimed  by  Kayor  pursuant  to  §25  of  the  char- 
ter to  be  a  misdemeanor  [|.8a 


EMINENT  DOMAIN 

V.'atershed  land;   SPUR:  charter  §92;  power  of  board  of 

supervisors  to  require  departmental  public  hearing  as  part 

of  procedure  regarding  sale  of  real  property  53A 

"EMPLOYEE" 

Definition  79A 

EMPLOYEES 

Disability  transfer  5i|j\ 

Two  employments;   San  Francisco  Unified  School  District 
certificated  employee;  appointment  to  board  of  super- 
visors or  other  board  or  commission  6A 

EMPLOYMENT 

Noncitlzens;   federally  supported  new  careerists  program      ]|7A 

ENFORCEMENT 

Parking  regulations;   Buckingham  Way;  right  of  Stoneson 
Development  Corporation  to  enforce  parking  regulations        20A 

Parking  violations;   sufficiency  of  existing  legislation 

re  towing  vehicles  from  bus  zones  and  parking  limitations     22A 

ENTRY 

Housing  inspection;   necessity  of  a  search  warrant  for  mu- 
nicipal housing  inspections  when  entry  is  refused  97A 

EQUALIZATION 

Ivan  and  V.M.  Edwinson  83A 

Knoff  judgment;  effect  of  on  board  of  equalization  hear- 
ings scheduled  for  April  17,  1967  I8A 

see  also  19A 

EQUIPMENT 

Excise  tax;   exemption  93A 


ERASURE 


Ballots;   absentee  ballots;  unauthorized  marks  not  ren- 
dering void  90A 


.      -3- 

oal£  eof 

•old'Bloiv  sniiBloeb   eonaalbio      jweliijo    jeiswoq  Ix; 

Afid  J     0;t    TQlt 


'TW^T 


A4i$  TSlenj 


i  I  u  »  a     v_ 


;t3lrr*BJ:a  Ioorio8  belltnU  ooalofiaa'?  nsa      ;e;tnof!njoIqfn3   owT 


J  —  ^    *_ .  •     t    _^  . 


v^x  »^.     r  ' 


""'3 


Ad 

AY4J  fflst^oir   E5*eii90iBO   wen  beiioqmje.   xilBtdbel      jenasl. 

noeonoiS  to  ctrigl-s    ;  ^bV;  fiiarignljfoijS      lenoljeli/gen   §f  ■ 
AGS  enolcfsluset  gniaiiaq  ooiolns  o*  noittflioqioO  (tnemqoIovoG 

aoictslBlsel   gnl^teixe  lo  Tonaio tlli/E      janoijalolv  3fij::i'i>S. 
Bciol^BilmlL  ^^nt^taq  brxe  aenos   eud  moil  eelolriav  aniwoi  si 

-um  lol   iciBiiBv  rioiflee    a  lo  ijcticaeoan      ;no{;Jo3q2al   ^^nieLcH 
AVP  beajjlet  el   ^r^^^e   naxlw   anol^toaqanl    gniat/ori  Isqioin 

-■.  I 

A^S  ncanlwfaa    .-i.  ,    ^n^ 

-iBerJ  noiJBslXfiupe  lo  biBod  nc  lo  Joaile  ; 
A8I  Ydei  ,VI  •"•"    --■'■ 

A9I  oalB  eae 

>iqiupa 


A£P  nclctqmexe      jxBct   aeloj^ 

-nei   ^on   eMiBoi  besliori^tusnu    ;e;JoIXBcf  eectnoeda      ;e;tcIlB3 
AO9  blov  gnlieb 


-E-  Year  196? 

Opinion  No 

ERROR 

Election,   Nov    7,    196?  8UA 

ESTI>1ATES 

Revenue;    power  of  board   of   supervisors   In   setting  the    tax 

rate  62A 

EVIDENCE 

Equalization  hearings;   subpoena;  limitation  of  time;  tax 
apoeals  board  19A 

EXAMINATIONS 

Disability  transfer;   promotional  examination  for  em- 
ployees on  disability  transfer  5UA 

Narcotic  addicts;   designation  of  San  Francisco  General 

Hospital  as  county  hospital  for  treatment  of  addicts         67A 

EXCEPTIONS 

Section  7  of  the  charter  re  citizenship;  new  careerists 

program;    state   law;    labor  code    §1914.1;  1|7A 

Tax  rate;   proposed  initiative  charter  amendment  to  §78       6i;A 

EXCHANGE 

Animals;   San  Francisco  Zoological  Gardens  13A 

EXCISE  TAX  93A 

EXCLUSION 

Improvements;   taxation;  power  of  board  of  suoervisors  to 
adopt  declaration  of  policy  that  cost  of  improvements  to 
residential  oroperty  be  excluded  in  assessing  property       i^jA 

EXCLUSION  OF  OBLIGATIONS 

Maximum  tax  rate  6i4.A 

EXEMPTIONS 

Banks;   power  of  board  of  suoervlsors  to  levy  taxes  on 

banks  and  Insurance  companies  58A 

Excise  taxes  on  purchase  of  municipal  railway  equipment       93A 

Faculty  residences;   taxable  status  of  faculty  residences 

of  elementary  and  secondary  schools  2I4.A 

Port  Authority  land  lA 
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-E-  Year  196? 

Opinion  No 


EXEMPTIONS 


San  Francisco  Ballet  Company  59A 

EXPANSION 

Alarm  system  panel;   legality  thereof  87A 

5th  and  Mission  garage;   conflict  of  interest  of  chair- 
man; Walter  Kaplan  85A 

EXPENDITURES  70A 

Funds  for  survey;   grand  jury;  funds  for  survey  of 

county  offices  55A 

Hunters  Point;  validity  of  appropriation  for  repairs  to 
temporary  war  housing  structures  at  Hunters  Point  27A 

Second  deck;   Golden  Gate  Bridge  and  Highway  District; 
power  of  board  of  directors  to  enter  contract  for  en- 
gineering studies  of  second  deck  8lA 

Underground  facilities;   redevelopment  project  areas         31A 

see  also  30A 

96A 

EXPENSES 

Airfares;   legality  of  appropriation  to  pay  cost  of  air- 
fares and  moving  expenses  in  recruitment  of  person  to 
fill  office  of  director  of  city  planning  lOA 

County  advisory  committee  on  adult  detention  7OA 

Reimbursement;   legislation  necessary  to  prohibit  reim- 
bursement of  travel  expenses  of  applicants  for  civil  service 
appointments  21A 

EXPUNGEMENT 

Suspensions;   employee's  service  record  i;9A 

EXTENSIONS 

Meat  sales;   proposed  initiative  loetition  re  hours  of 

sale  of  meat  and  poultry;  effect  of  recent  legislation 

enacted  by  board  of  supervisors  thereon  66A 
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-F-  Year  196? 

Opinion  No 

FACE  PROGRAM 

Sidewalk  repair;   responsibility  of  abutting  property 

owner  for  cost  of  repair  of  sidewalk;  federally  assisted 

code  enforcement  program  12A 

FACULTY  RESIDENCES 

Taxation;   Faxable  status  of  faculty  residences  of 

elementary  and  secondary  schools  2l^A 

FEDERAL   GRA'TT 

Recreation  center  for  the  handicapped  72A 

FEES 

Agricultural  commission;   fees  for  certain  services         38A 

Signatures;   initiative  and  referendum;  prohibiting  the 

payment  of  fees  for  securing  signatures  on  petitions 

relating  thereto  1+3A 

5th  &  MISSION  GARAGE 

V/alter  Kaplan;   conflict  of  interest  85A 

FIREARMS 

Licenses;   validity  t  hroughout  state  of  license  granted 

to  carry  concealed  firearms  in  San  Francisco  i|A 

FIRST  UNITED  PRESBYTERIAN  CHURCH 

Alley;   temporary  closing  65A 

FIXED  PENSION 

Maude  Hippely;   entitlement  to  fluctuating  allowance  un- 
der section  166  of  charter  7IA 

FLOOR  AREA  RATIO 

Hilton  Hotel  tower;   §305.5  of  city  planning  code  in 

connection  with  application  to  build  tower  50A 

FLUCTUATING  ALLOWANCE  71A 

FOREIGN  MERCHANDISE  i^5A 

FOREIGN  TRADE  2D  NE 

Definition;   ad  valorem  tax  on  goods  processed  in  foreign 

trade    zone  i4.5A 
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-P-  Year  196? 

Opinion  No 


FRANCHISES 


Cablevision  TV  Company;   alleged  discriminatory  prac- 
tices; vrtaat  department  to  investigate  52A 

FUNDS 

Alarm  system  panel;   expansion  of  police  department  panel; 
legality  thereof  87A 

County  advisory  committee  on  adult  detention;   funds 

for  necessary  expenses  70A 

Gas  tax;   use  of  funds  for  street  cleaning  purposes         JbA 

Sale  of  animals;   San  Francisco  Zoological  Society  13A 

Survey  of  county  offices;   grand  jui^;  expenditure  of 

funds  for  survey  55A 

Water  department  and  airport;   proposed  transfer  of  sur- 
pluses in  utilities  fund  to  general  fund  63A 
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FIRE  COMMISSION  Year  196? 

Opinion  No 

RULE  NO  29 

Political  activity;   legality  of  fire  department  rule 

regarding  unauthorized  political  activity  26A 
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-C--  Year  196? 

Opinion  No 


GARAGES 


North  Beach;  condemnation  of  land  for  construction 
of  city-owned  garage  and  Italian  cultural  and  trade 
center  28A 

Rezoning  ordinance;   approval  of  building  permits  pur- 
suant to  §305.5  of  city  planning  code  pending  reclassi- 
fication i4.6A 

GASOLINE  TAX 

Revenue;   use  of  funds  for  street  cleaning  purposes         76A 

GENERAL  FUND 

~     Surpluses ;   proposed  transfer  of  surpluses  in  utili- 
ties funds;  water  department  and  airport  funds  63A 

GIFTS 

deYoung  Memorial  Museum;   power  of  board  of  trustees  to 

accept  gifts,  etc.  37A 

GOLDEN  GATE  BRIDGE  AND  HIGHWAY  DISTRICT 

Second  deck;   power  of  board  of  directors  to  enter  con- 
tract for  engineering  studies  of  second  deck  8IA 

GOVEmiMENT  CODE 

Section  95U.6  re  liability  of  public  entity  for  injur- 
ies to  or  by  mental  patients  3A 

Sections  3202  to  320U.5  re  political  activity  of  city 

employees  26A 

GRANT 

Larsen  Park;   authority  of  recreation  and  park  commission 
to  lease  land  at  19th  and  Vicente  street  for  construc- 
tion and  operation  of  a  Boys  Club  15A 

GROSS  PROJECT  COST 

Underground  utilities  31A 

see  also  30A 

96A 

GUARANTEE 

Payment  of  loan;   Marina  small  craft  harbor;  revenue 
facilities  77A 
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-G-  Year  196? 

Opinion  No 


GUARD  FORCE 


Erundage  art  collection  60A 

GUEST  STATUTE 

City  liability;  parents'  and  volunteers'  use  of  private 

autos  in  transporting  children  to  and  from  department 

sponsored  activities  5A 
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GRAND  JURY  Year  196? 

Opinion  No 


SURVEY 

County  offices;   expenditure  of  funds  for  survey  of 

county  offices  55A 
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-H-  Year  196? 

Opinion  No 

HALL  OF  JUSTICE  (OLD) 

Demolition;   prior  to  sale  82A 

HEALTH  CODE 

Meat  sales  66A 

see  also  73A 

Sections  901-915;   whether  servlcar  vehicles  require 

licenses  as  private  ambulances  16A 

HEALTH  AND  SAFETY  CODE 

Section  1  re  agreement  between  housing  authority 

and  city  and  county  of  San  Francisco  27A 

Sections  33130  and  33393  re  conflict  of  interest  in 
redevelopment  agency  85A 

HEAP  vs  CITY  OF  LOS  ANGELES 

Suspensions;   expunging  suspensions  from  an  employee's 

service   record  I4.9A 

HEARINGS 

Equalization;   Knoff  judgment  (S.F.  Superior  Court 

no  561|237)  and  mandate  of  March  28,  I966;  effect  of  on 

board  of  equalization  hearings  scheduled  for  April  17,  I967  18A 

Equalization;   requirement  for  personal  appearance  be- 
fore tax  appeals  board  89A 

Frank  G.  Kerlin;   authority  of  police  commission  to 

restore  wages  of  suspended  policeman  2A 

HENRY  &  NOE  STREETS 

Neighborhood  project;   authority  of  board  of  supervisors 
to  asstirae  liability  for  a  privately  constructed  pro- 
ject ll+A 

HILTON  HOTEL  CORPORATION 


Tower;   procedure  for  application  of  corporation  for 

permit  to  build  hotel  tower  50A 

HI PFELY.  MAUDE 

Allowance;   entitlement  to  fluctuating  allowance  un- 
der §166  of  charter  71A 

HOLIDAYS 

Keat  sales;   Columbus  Day  and  Veterans  Day  as  legal 
holidays  for  meat  and  poultry  sales  73A 

see  also  66A 
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-H-  Year  1967 

Opinion  No 

"HOME  PORT  DOCTRINE" 

Taxation;   1965  property  tax  assessment  on  yacht 

LeVoyageur  llA 

HOTELS 

Ben  Blumenthal;   conflict  of  interest;  ownership  by 

member  of  social  services  commission  of  buildings  in 

which  leased  hotels  are  located  33A 

HOURS  OF  SALE 

Meat  products;   oroposed  initiative  petition  re  hours  of 
sale  of  meat  and  poultry:  effect  of  recent  legisla- 
tion enacted  by  board  of  supervisors  thereupon  66A 

HOUSING 

Irwin  hotel;   reopening;  board  of  supervisors  re  85A 

Repairs  27A 

Resolution  no  10-6?  1 

HUITTERS  POINT 

Repairs;   validity  of  appropriation  for  repairs  to 

temporary  war  housing  structures  27A 

Underground  utilities  31A 
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HOUSING  AUTHORITY  Year  196? 

Opinion  No 


HUNTERS  POINT 


Repairs;   validity  of  appropriation  for  repairs  to 

temporary  war  housing  structures  at  Hunters  Point  27  A 


HUMAN  RIGHTS  COMMISSION  Year  196? 

Opinion  No 

WORKI'^IEN'S  COMPENSATION 

Student  interns;   coverage  of  student  interns  and 

trainees  thereof  79A 
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-I-  Year  196? 

0-Dinion  No 


IMMUNITY 

Injuries;   liability  of  city  and  county  for  injuries 

to  and  by  patients  in  psychiatric  ward  of  San  Francisco 

General  Hospital  3A 

IMPORTED  CLOTH 

Tax;   aZ  valorem  tax  on  goods  processed  in  foreign 

trade  zone  U5A 

"IMPROPERLY  LOW  RATIO" 

Knoff  judgment;   effect  of  on  board  of  equalization 
hearings  scheduled  for  April  17*  196?  18A 

see  also  19A 

IMPROVEI^NTS 

Taxation;   power  of  board  of  supervisors  to  adopt  declara- 
tion of  policy  that  cost  of  Iraprovements  to  residential 
real  property  be  excluded  in  assessing  said  property        l+l+A 

INCLUSION 

Health  care  for  children  9UA 

INCOME  TAX 

Added  revenue;   taxation  powers  of  city  and  county  vd  th 

respect  to  income  tax,  payroll  tax  and  commuter  tax  7A 

INCREASE 

Members,  redevelopment  agency  9A 

INCREMENT 


Rent  supplement;   validity  of  program  to  devote  tax  in- 
crement derived  from  completed  redevelopment  projects 
thereto  57A 

INFORMATION 

Arrests;   civil  service  application;  legality  of  in- 
quiry regarding  prior  arrests  80A 

INGRESS  &  EGRESS 

Alley;   Sloat  Blvd  &  35th  Ave;  First  United  Presbyterian 
Church;  temporary  closing  of  alley  65A 

INITIATION 

Art  commission:   oowers  of  commission  with  respect  to 

the  initiation  of  art  programs  and  activities  36A 
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-I-  Year  196? 

Opinion  No 

INITIATIVE  AND  RETERENDliK  PETITIONS 

Signatures;   prohibiting  the  payment  of  fees  for  secur- 
ing signatures  on  petitions  I|.3A 

Meet  and  poultry  sales;   hour  of  sale;  effect  of  recent 
legislation  enacted  by  board  of  supervisors  thereupon         66A 

Vietnam  crisis;   declaration  of  policy  to  cease  fire  and 

withdraw  U.S.  troops  from  Vietnam  not  proper  subject 

matter  for  vote  by  electorate  6lA 

INITIATIVE  PROPOSAL 

Section  lH;      effect  thereof  on  related  sections  of  char- 
ter 61;A 

INJURY 

Patients;   liability  of  city  and  county  for  injury  to 
and  by  patients  in  psychiatric  ward  of  San  Francisco  Gen- 
eral Hospital  3A 

INSPECTIONS 

Agricultural  commissioner;   fees  for  certain  services         38A 

Search  warrants;   necessity  of  a  search  warrant  for  muni- 
cipal housing  inspections  when  entry  is  refused  97A 

INSTALLATIONS 

2^  lineal  miles;   undergrounding  of  utilities  in  redevel- 
opment project  areas  3IA 

see  also  3OA 

INSURANCE  COMPANIES 

Taxation;   power  of  board  of  supervisors  to  levy  taxes 

on  banks  and  insurance  companies  58A 

INSURANCE  COVERAGE 

Student  interns;   hviman  rights  commission;  workmen's  com- 
pensation coverage  of  interns  and  trainees  79A 

INTENTION 

Voters;   absentee  ballots;  unauthorized  marks  not  render- 
ing void  9OA 

INTERNAL  REVENUE  SERVICE 

Municipal  equipment;   financing  of  acquisition  of  munici- 
pal railway  stock  93A 

INTERPRETATION 

Section  1^151,  welfare  and  institutions  code;  including 

children  in  the  count  of  recipients  of  basic  health  care      9l|A 
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-I-  Year  I967 

Opinion  No 

INTRUSION  OF  PRIVACY 

Housing  inspection;  necessity  of  a  search  warrant 

for  municinal  housing  Inspections  when  entry  is  refused       97A 

INVESTIGATION 

Cablevision  TV  company;   alleged  discriminatory  prac- 
tices; what  department  to  investigate  52A 

IRWIN  HOTEL 

Reopening;   legal  steps  necessary  to  abrogate  action  of 

the  redevelopment  agency  in  closing  the  Irwin  Hotel; 

board  of  supervisors  re  85A 

ITALIAN  CULTURAL  AND  TRADE  CENTER 

Agreement;   condemnation  of  land  for  construction  of  city- 
owned  garage  and  Italian  center  28A 


Y(^of  TTjeeY 


or.   nciaxu'j 


.t  :T  .';I  ^.  t!W    rio^B88     s    to    Y'^'^"--^"" 


ASS 


0- 


-oBiq  Y^odJBntml^nelb  VT 


«*•,**■    r-    T> 


?Ie:toH   nlwiT   edi   sni; 
A58  e-s  e-iosl/'j 


-Y^is  Tco  flolcfoiJTiitanot 


-J-  Year  196? 

Opinion  No 

ALLAN    B.    JACOPS 

Expenses;   legality  of  appropriation  to  pay  cost  of 

airfares  and  moving  expenses  in  recruitment  of  person 

to  fill  office  of  director  of  city  planning  lOA 

JITNEY  BUSES  68A 

see  also  69A 

JITNEY  BUS  OPERATORS 

Suspension  period;   power  of  board  of  supervisors  t  o 
amend  police  code  §1079  extending  suspension  period  for 
operators  69A 

JITNEY  OWNERS  ASSOCIATION 

Permits  68A 

JTJDGES 

Election;   legislation  excluding  unopposed  incumbent 

superior  and  municipal  court  judges  from  ballot  91A 

JURISDICTION 

City  planning  department  re  parking  on  construct! on 

sites  75a 

JUSTICE  ENTERPRISES,  INC 

Old  Kail  of  Justice  82A 

JUVENILE  OFFENSES 

Application;   civil  service  application;  legality  of 

inquiry  regarding  prior  arrests,  juvenile  offenses  and 

related  matters  25A 
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-K-  Year  196? 

Opinion  No 

WALTER  KAPLAN 

Conflict  of  interest;   redevelopment  agency  85A 

FRANK  G.  KERLIN 

Wages;   authority  of  police  commission  to  restore  wages 

of  suspended  policeman  2A 

KNOFP'  JUDGMENT 

Equalization  hearings;   effect  of  judgment  on  hearings       18A 
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-L-  Year  196? 

Opinion  No 

LABOR  CODE 

Section  19U2;   all  employees  of  the  state  and  the  city 

and  county  shall  be  citizens  of  the  United  States  U7A 

LANDS 

Acquisition  of  lands  adjoining  watershed  lands  86A 

Port  authority;  assessability  for  ad  valorem  taxation 
of  interests  held  by  persons  possessing  and  using  port 
authority  soace  lA 

Redevelopment  area  no  2;   jurisdiction  of  board  of  super- 
visors regarding  purchase  by  redevelopment  agency  ij.OA 

LARSEN  PARK 

Boys'  Club  ISA 

LEASES 

Land  at  19th  and  Vicente  streets;   authority  of  recreation 

and  park  commission  to  lease  land  at  19th  and  Vicente  streets 

for  construction  and  operation  of  a  boys'  club  15A 

Recreation  center  for  the  handicapped;  lease  of  park 

premises  72A 

V/orld  trade  center  lA 

LEAVE  OF  ABSENCE 

Assistant  chief  probation  officer;   appointing  officer's 
authority  to  assign  temporarily  an  employee  of  his  depart- 
ment to  act  in  his  absence  I42A 

LEGAL  HOLIDAYS 

Meat  sales;   Columbus  Day  and  Veterans  Day  as  holidays 

for  meat  and  poultry  sales  73A 

LEGALITY 

Airfares;   legality  of  appropriation  to  pay  cost  of  air- 
fares and  moving  expenses  in  recruitment  of  person  filling 
office  of  director  of  city  planning  lOA 

Bond  funds;   legality  of  using  San  Francisco  medical  cen- 
ter bond  funds  for  construction  of  temporary  quarters  at 
San  Francisco  General  Hospital  35A 

Alarm  system  panel;   expansion  of  police  department 

alarm  system  panel;  legality  thereof  87A 
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-L-  Year  196? 

Opinion  No 

LEGISLATION 

Dangerous  weapons  I4-A 

Judges;   legislation  excluding  iinor)r>osed  incumbent  super- 
ior and  municipal  court  judges  from  ballot  91A 

Meat  sales;   proposed  initiative  petition  re  hours  of 

sale  of  meat  and  poultry;  effect  of  recent  legislation 

enacted  by  board  of  supervisors  thereupon  66A 

Members,  redevelopment  agency;   legislation  increasing 

nvimber  of  members  of  agency  of  the  city  and  county  of 

San  Francisco  from  five  to  seven  9A 

Narcotics  addicts;   designation  of  San  Francisco  General 
Hospital  as  county  hospital  for  treatment  of  addicts         67A 

Towavays  22A 

LEVIES 

Banks  and  insurance  companies;   power  of  board  of  super- 
visors to  levy  taxes  on  banks  and  insurance  companies        58A 

LEVOYAGEUR 

Taxation;   1965  property  tax  assessment  on  yacht  llA 

LIABILITY 

Injuries;   temporary  closing  of  alley;  city's  liability 

for  injuries  65A 

Patient;   liability  of  c  ity  and  county  of  San  Francisco 

for  injury  to  and  from  patients  in  psychiatric  ward  3A 

Public  entity;  authority  of  board  of  supervisors  to 
assume  liability  for  a  privately  constructed  project 
at  Henry  and  Noe  Streets  ll;A 

Secondary  employment;   disability  benefits  to  police 

officer  injured  while  engaged  in  secondary  employment; 

city  and  county  liability  78A 

Volunteers;   parents'  and  volunteers'  use  of  private 

autos  in  transporting  children  to  and  from  department 

sponsored  activities  $A 

V/orkmen's  compensation;   city  and  county's  liability  for 
coverage  of  student  interns  and  trainees  79A 
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-L-  Year  196? 

Opinion  No 

LICENSE 

Concealed  weapon;   validity  throughout  state  of  license 

granted  to  carry  concealed  firearm  in  San  Francisco  \^A 

Painters  and  decorators;   legality  of  ordinance  relating 

to  licensing  of  painting  and  decorating  contractors; 

state  preemption  5lA 

Servicar  of  Oakland;   whether  vehicles  require  licenses 

as  private  ambulances  16A 

LIKE  PAY  FOR  LIKE  WORK 

Police  department;   applications  of  provisions  of  salary 

ordinance  in  department  to  persons  temporarily  assigned 

to  perform  duties  of  ranks  created  by  §35. 1+  95A 

LIMITATIONS 

Assessments;  county  board  of  equalization  proceedings; 
evidence;  subpoena;  limitation  of  time;  tax  appeals 
board  19A 

see  also  18A 

Parking;   sufficiency  of  existing  legislation  re  towing 

vehicles  from  bus  zones  and  parking  limitations  22A 

Travel  expenses;  legislation  necessary  to  prohibit  reim- 
bursement of  travel  expenses  of  apr>licants  for  civil  ser- 
vice apoointraents  21A 

LIMITED  TE?JOTiES 

Social  security;   coverage  for  limited  tenure  and  tem- 
porary employees  56A 

LOAN  AGREET-IENT 

Marina  small  craft  harbor;   city  and  state  agreement         77A 

LOVv'-COST  HOTJSING 

Repairs;   validity  of  appropriation  for  repairs  to  tem- 
porary war  housing  structures  at  Hunters  Point  27A 

LOW-RENT  HOUSING 

Resolution  no  10-6?  1 
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-M-  Year  196? 

Opinion  No 

MAINTENANCE 

■     Definition  76A 

MANAGEMENT 

Palace  of  Fine  Arts;   authority  of  recreation  and  park  com- 
mission to  contract  for  the  personal  services  of  a  qual- 
ified person  to  act  as  agent  to  promote  use  of  Palace  of 
Fine  Arts  92A 

MARINA  GREEN 

Camper  trucks;   parking  of  trucks  in  Marina  Green  7UA 

MARINA  SMALL  CRAFT  HARBOR 

Revenues;   facilities  supplying  revenues  77A 

MAXIMUM  TAX  RATE 

Section  7B  of  the  charter;   proposed  tax  rate  of  #6.1^         6I1.A 

MEAT  DEALERS  ASSOCIATION  32A 

MEAT  ORDINANCE 

Amendment;   proposed  amendment  to  neat  ordinance;  opposi- 
tion thereto  as  restraint  of  trade;  validity  of  existing 
ordinance;  procedure  for  repeal  thereof  32A 

MEATS  AND  POULTRY 

Sales;   proposed  initiative  petition  re  hours  of  sale  of 
meat  and  poultry;   effect  of  recent  legislation  enacted 
by  board  of  supervisors  66a 

see  also  73A 

MEDICAL  CENTER 


Bond  funds;   legality  of  using  bond  funds  for  the  con- 
struction of  temporary  quarters  at  San  Francisco  General 
Hospital  35A 


MEMBERS 


Redevelopment  agency;   legislation  increasing  number  of 

members  from  five  to  seven  9A 

Tax  Appeals  Board;   status  of  officers  of  the  city  and 

county  of  San  Francisco  17A 


MEMBERSHIP 


Conflict  of  interest;   social  services  commission; 

Ben  Elumenthal  33A 


MENTAL  PATIENTS 


Injuries;   liability  of  city  and  county  for  injury  to 
or  by  patients  in  psychiatric  ward  at  San  Francisco  Gen- 
eral Hospital  3A 
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-M-  Year  196? 

Opinion  No 

MICRO- NEIGHBORHOOD  PLAZA 

Liability;   authority  of  board  of  supervisors  to  assume 

liability  for  a  privately  constructed  project  at  Henry 

and  Noe  Streets  114.A 

MILITARY  AND  VETERANS  CODE 

Sections   li4.3-li|6  re   powers   of  governor   in  emergencies  I4.8A 

MINORS 

Cancer  t  ests  29A 

MISCONDUCT 

Volunteers ' ;   parents'  and  volunteers'  use  of  private 

autos  to  transport  children  to  andfrom  department 

sponsored  activities  5A 

MISDEMEANOR 


Curfew  violation;   ordinance  declaring  violation  of  cur- 
few to  be  a  misdemeanor  l+SA 

MODIFICATIONS 

Ordinance  no  l[|i|-6I(.;   surplus  museum  property  2h^ 

Pension  allowances;   entitlement  to  fluctuating  allow- 
ance under  fl66  (Maude  Hippely)  71A 

MUNICIPAL  BOND  ACT  OF  1901  39A 

MUNICIPAL  LIABILITY 

Neighborhood  project  ll^A 

MUSEUM  PROPERTY 

Disposal  3i+A 
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M.H.  deYOUNG  MEMORIAL  MUSEUM  Yearl967 

Opinion  No 

ERUNrAC-E  COLLECTION 

Guard  force  60A 

GIFTS 

Acceptance;   power  of  board  of  trustees  of  museum  to 

accept  gifts,  devises  and  bequests  37A 

SURPLUS  PROFEHTY 

Sale;   sale  of  surplus  personal  property  by  board  of 

trustees  and  purchaser  of  supplies;  advertisement  for 

bids  3ifA 

TRUSTEES 

Number;   maximum  nvunber  provided  for  in  charter  §51  i|lA 
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MAYOR  Year  196? 

Oulnion  No 

BOYS'  CLUB 

19th  and  Vicente  Street;   authority  of  recreation  and 

park  commission  to  lease  land  at  19th  and  Vicente  Street 

for  construction  and  operation  of  a  boys'  club  15A 

CONFLICT  IN  OFFICE 

School  employee;   acpointment  of  San  Francisco  Unified 
School  District  certificated  employee  to  board  of  super- 
visors or  other  board  or  commission  6A 

CURFEW 

Violation;   ordinance  declaring  violation  of  curfew  pro- 
claimed by  Mayor  oursuant  to  52^  of  the  charter  to  be  a 
misdemeanor  U8A 
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-N-  Year  196? 

Opinion  No 


NARCOTIC  ADDICTS 


Treatment;   designation  of  San  Francisco  General  Hos- 
pital as  county  hospital  for  treatment  of  addicts  67A 

NECESSITY 

Search  warrant;   necessity  of  a  search  warrant  for  muni- 
cipal housing  inspections  when  entry  is  refused  97A 

NEIGHBORHOOD  PROJECTS 

Henry  and  Noe  Streets;   authority  of  board  of  super- 
visors to  assume  liability  for  a  privately  constructed 
project  at  Henry  and  Noe  Streets  ll\.A 

NEW  CAREERISTS  PROGRAM  1|7A 

19th  AND  VICENTE  STREET 

Boys'  Club;   authority  of  recreation  and  park  commission 

to  lease  land  at  19th  and  Vicente  Street  for  construction 

and  operation  of  a  boys'  club  15A 

NONCITIZENS 

New  careerists  program;   employment  of  noncitizens  by 

city  and  county  under  federally  supported  program  l\.7A 

NONPROFIT  CORPORATION 


Municipal  railway  rolling  stock;   financing  of  acquisi- 
tion of  stock  93A 


NONRESIDENTS 


Taxation;   taxation  powers  of  city  and  county  with  ref- 
erence to  income  tax,  payroll  tax  and  commuter  tax  7A 

NORTH  BEACH 

Garage;   condemnation  of  land  for  construction  of  city- 
owned  garage  and  Italian  cultural  center  "  28A 

NOTICE 

Assessment  83A 

NOTIFICATION 

Assessment;   request  of  Ivan  and  V.M.  Edwinson  to  file 
application  for  equalization,  subsequent  to  September  15 » 
1967  by  reason  of  improper  notification  of  assessment 
pursuant  to  §619  of  the  revenue  and  taxation  code  83A 

NOVEMBER  7,  1967 

Election;   authority  of  registrar  of  voters  to  engage 

"outside  agency"  to  assist  in  official  canvass  of  votes     81^ 
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■0-  Year  196? 

Opinion  No 


OBLIGATION 


City  and  county  re  Marina  Harbor  77A 

OCCUPANCY 

Port  authority  land;   assessability  for  ad  valorem  taxa- 
tion of  interests  held  by  persons  possessing  and  using 
port  authority  space  lA 

OFFICERS 

Tax  Appeals  Board  17A 

OLD  liALL  OF  JUSTICE 

Demolition;   prior  to  sale  82A 

"ON  DUTY.  OFF  DUTY" 

Policeman;   liability  of  city  and  county  for  disability 
benefits  to  police  officer  injured  while  engaged  in  sec- 
ondary employment  78 A 

OPPOSITION 

Meat  ordinance  32A 

ORDINANCE 

Alarm  system  panel;   expansion;  police  department  87A 

Campers  on  Marina  Green  7i|A 

Comprehensive  downtown  rezoning  ordinance;  approval  of 
building  permits  pursuant  to  §305. 5>  city  planning  code 
pending  reclassification;  freeze  ordinance  defined  l^6A 

Curfew;   ordinance  declaring  violation  of  curfew  pro- 
claimed by  Mayor  pursuant  to  §25  of  the  charter  to  be  a 
misdemeanor  j^8A 

Licenses;   legality  of  ordinance  relating  t o  licensing  of 
painting  and  decorating  contractors;  state  preemption         5lA 

Meat;  proposed  amendment  to  meat  ordinance;  opposition 
thereto  as  restraint  of  trade;  validity  of  existing  or- 
dinance; procedure  for  repeal  thereof  32A 

Meat  sales;   proposed  initiative  petition  re  hours  of 

sale  of  meat  and  poultry  66A 

Social  Security  coverage;   limited  tenure  and  temporary 

employees  56A 
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-0-  Year  196? 

Opinion  No 

ORDINANCE 

Surplus  funds;   ordinance  amending  annual  appropria- 
tion ordinance  to  provide  for  the  transfer  of  surplus 
in  the  water  department  operating  fund  and  the  airport 
operating  fund  63A 

ORDINANCE  NO  37-6? 

Tax  Appeals  Board;   members  have  status  of  officers  of 

the  city  and  county  of  San  Francisco  17A 

ORDINANCE  NO  1UU-61| 

Re  disDosal  of  items  surplus  to  deYoung  Memorial  Museum's 
collection  3I1A 

ORDINANCE  NO  I98-67 

Police  department;   assignment  to  higher  ranks  95A 

ORDINANCE  NO  229-65 

San  Francisco  Medical  Center  bonds  35A 

KEVIN  Q'SHEA  S^A 

"OUTSIDE  AGENCY" 

Election  of  November  7,  19^7;   canvass  of  votes  81^-A 

OWNERSHIP 

Ben  Bliimenthal;   conflict  of  interest;  ownership  by 

member  of  social  services  commission  of  buildings  in 

which  leased  hotels  are  located  33A 
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-P-  Year  1967 

Opinion  No 

PACIFIC  GAS  &  ELFCTRTC  COMPANY 

Undergroiind  facilities  30A 

see  also  3IA 

PAINTERS 

License  tax;   state  preemption  51A 

PALACE  CF  FINE  ARTS 

Kanagenent  contract  92A 

PARENTS 

Transportation;   recreation  and  park  sponsored  activi- 
ties 5a 

PARK  CODE 

Sections  15  and  16  re  posting  of  rules  of  park  code  7ij.A 

PARKING 

Buckingham  V/ay;   right  of  Stoneson  Development  Corpor- 
ation to  enforce  parking  regulations  thereon  20A 

Camper  trucks;  Marina  Green  7I4.A 

Legislation;   sufficiency  of  existing  legislation  re 

towing  vehicles  from  bus  zones  and  parking  limitations        22A 

Public  buildings;   jurisdiction  of  t he  department  of 
city  planning  to  enforce  parking  regulations  on  the  con- 
struction of  municipal  public  buildings  75A 

PARK  LANDS 

Lease;   recreation  center  for  the  handicapped  72A 

PARTICIPATION 

Political  activity  26A 

PATIENTS 

Psychiatric  ward;   liability  of  c  ity  and  county  of 

San  Francisco  for  injury  to  or  by  patients  in  osychiatric 

ward  3A 

PAYROLL  TAX  7A 

PENAL  CODE 

Section  926;   re  hiring  of  experts  and  assistants  55A 
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-P-  Year  196? 

Opinion  No 


PENAI  CODE 


Section  291+7  &  3058;  re  opinion  no  67-25A;  right  of 

employer  to  inquire  of  a  person  about  his  criminal 

record  80A 

Section  12050  re  control  of  dangerous  weapons  l^A 

PENSION  SYSTEM 

Modifications;   fluctuating  alloviance;  Maude  Hippely         71A 

PERMITS  69A 

Jitneys;   jitney  owners  association;  purchase  of  per- 
mits under  §1086  of  police  code  for  ourooses  of  retir- 
ing them  68a 

Section  305. 5»  city  planning  code;  approval  of  building 

permits  pursuant  to  §305.5  pending  reclassification  [j.6A 

PERSONAL  APPEARANCE 

Tax  appeals  board  89A 

PERSONAL  INJURY 

Micro-neighborhood  plaza  li^j^ 

PERSONAL  PROPERTY 

T^isposal  3i^A 

PETITIONS 

Meat  sales;   proposed  initiative  petition  re  hours  of 

sale  of  meat  and  poultry  66A 

Signatures;   initiative  and  referendum;  prohibiting 

the  payment  of  fees  for  securing  signatures  on  petitions     i).3A 

Vietnam;   initiative  petition  for  declaration  of  policy 

to  cease  fire  and  withdraw  U.S.  troops  from  Vietnam 

not  proper  subject  matter  for  vote  by  electorate  61A 

PLAYGROUND 

Church  alley;   liability  of  city  for  injuries  65A 

POLICE  CODE 

Section  1075  re  motor  vehicles  68A 

Section  1079  re  persiod  of  suspension  of  the  operation 

of  a  jitney  permit  69A 
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_p-  Year  196? 

Opinion  No 


POLICEMAN 

Prank  G.  Kerlin;   authority  of  police  commission  to 

restore  wages  of  suspended  policeman  2A 

POLICE  OFFICER 

Secondary  employment;   liability  of  city  and  county  for 

disability  benefits  to  police  officer  injured  v^ile 

engaged  in  secondary  employment  78A 

POLITICAL  ACTIVITY 

Firemen;   legality  of  fire  deoartment  rule  no  39  re- 
■      gardinp  unauthorized  political  activity  26A 

PORT  AUTHORITY  SPACE  lA 

POSSESSION 

Port  authority  space;   assessability  for  ad  valorem 

taxation  of  interests  held  by  persons  possessing  and 

using  port  authority  space  lA 

POSSESSORY  INTEREST  lA 

POWERS 

Art  commission  36A 

Board  of  supervisors;   power  to  levy  taxes  on  banks 

and  insurance  companies  58A 

I      Board  of  supervisors;   setting  tax  rate  62A 

Board  of  supervisors;   taxation;   power  of  board  to  adopt 
declaration  of  policy  that  cost  of  improvements  to  resi- 
dential real  property  be  excluded  in  assessing  said  pro- 
perty l|i+A 

City  and  county;   taxation  powers  with  reference  to 

income  tax,  payroll  tax  and  commuter  tax  7A 

Mayor;   ordinance  declaring  violation  of  curfew  pro- 
claimed by  Mayor  pursuant  to  ^2$   of  the  charter  to  be  a 
misdemeanor  U8A 

Trustees;   M.H.  deYoung  Memorial  Museum;   acceptance  of 

gifts,  devises  and  bequests  37A 

PREEMPTION 

Licenses;   painters  and  decorators;  state  preemption        SlA 

"PRIVATE  AMBULANCE" 

Definition;   whether  servicer  vehicles  require  licenses      16A 
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Opinion  No 


PRIV;5TE  AUTOS 


Volunteers:   parents'  and  volunteers'  use  of  Private 

autos  in  transporting  children  to  and  from  department 

sponsored  activities  5A 

PRIVATE  FUNDS 

Alarm  system  panel;   expansion  of  panel;  legality  there- 
of    '  87A 

PROCEDURAL  DUE  PROCESS 

t  Zoning  change;  apiaroval  of  builriing  permits  pursuant 
to  §305«5  or  city  planning  code  pending  reclassifica- 
tion U^A 

PROCEDURES  53A 

Bonded  indebtedness  39A 

Equalization;   validity  of  request  for  issuance  of  sub- 
poenas for  deposition  in  proceedings  8A 

Hotel  tower;   application  of  Hilton  Hotel  Corporation 
■      for  permit  to  build  tower  50A 

Survey  of  county  offices;   grand  jury;  expenditures         55A 

Tax  rate  62A 

Undergrounding  of  utilities  31A 

PROCEEDINGS 

Condemnation;   land  for  construction  of  a  city-owned 

garage  and  Italian  Cultural  Center  28A 

PROCUREMENT 

Animals;   San  Francisco  Zoological  Gardens  13A 

PROGRAMS 


Art  commission;  powers  of  art  commission  with  respect 

to  the  initiation  of  art  programs  and  activities  36A 

New  careerists;   employment  of  noncitizens  by  city  and 

county  under  federally  supported  programs  1+7A 

Rent  supplemental;   validity  of  proposal  to  devote  tax 

increment  derived  from  completed  redevelopment  projects 

thereto  57A 
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-P-  Year  1^6? 

Opinion  No 


PROJECT  COST 


^Underground  utilities;   redevelopment  areas;  will  fed- 
eral government  allow  as  a  nroject  cost  where  city's  or-      96A 
dlnance  makes  underground! ng  mandatory 

PROJECTS 

Micro-neighborhood  plaza  li|A 

P 

■Rent  supplement als  57A 

PROOF 
^      Assessment  ratios:   county  board  of  equalization  pro- 
T  ceedings;  tax  appeals  board;  limitation  of  time  19A 

PROPERTY 

Redevelopment  agency  I4.OA 

I      Watershed  land  53A 

PROPERTY  OWNERS 

»      Sidewalk;   responsibility  of  abutting  owner  for  cost  of 
rer»air  of  sidewalk;  PACE  prograra  12A 


PROPOSITIONS 


I 


Capitol  improvements;   bond  elections;  whether  more 

than  one  object  or  purpose  may  be  included  in  proposition 

submitted  to  voters  39A 


PUBLIC  AUCTION 


Museum  items;  sale  of  personal  property  by  board  of 

trustees  of  the  deYoung  Museum  and  purchaser  of  supplies      3i^A 


PUBLIC  ENTITY 


PUBLIC  FUNDS 


Immunity  3A 

Responsibility;   authority  of  board  of  supervisors  to 

assume  liability  for  a  privately  constructed  project  at 

Henry  and  Noe  Streets  li4.A 


Airfares;   legality  of  appropriation  to  pay  cost  of  air- 
fares and  moving  expenses  in  recruitment  of  person  to 
fill  office  of  director  of  city  planning  lOA 

Hunters  Point;   validity  of  appropriation  for  repairs 

to  temporary  war  housing  structures  27A 
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-P-  Year  196? 

Opinion  No 

PUBLIC  HEARING 

Watershed  land;  charter  ^92;  power  of  board  of  super- 
visors to  require  departmental  hearing  as  part  of  pro- 
cedure regarding  sales  of  real  property  53A 

PUBLIC  PARK 

I9th  Ave  and  Vicente  Street;   authority  of  recreation 
and  park  commission  to  lease  land  at  19th  Ave  and  Vicente 
Street  for  construction  and  operation  of  a  boys'  club        15A 

PUBLIC  STRKET 

Parking  20A 

PUBLIC  WORKS  CODE 

Sections  706,  706.1,  706.3  re  maintenance  of  sidewalks       12A 

PURCHASE 

Snimals  13A 

Land  in  western  addition;   jurisdiction  of  board  of 

suoervisors  regarding  purchase  by  redevelopment  agency 

of  land  in  redevelopment  plan  A-2  40A 
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POLICE  DEPARTMENT  Year  19 6? 

Opinion  No 

ALARM  SYSTEM 

Expansion;   legality  thereof  87A 

SECONDARY  ET-IPLOY^^NT 

Police  officer;   liability  of  city  and  county  for  dis- 
ability benefits  to  police  officer  injured  while  en- 
gaged in  secondary  employment  78A 

TEMPOP-ARY  ASSIGNi'ffiNT 


Salary  ordinance;   application  of  provisions  of  salary 
standardization  ordinance  in  police  department  to  persons 
temporarily  assigned  to  perform  duties  of  ranks  created 
by  charter  §35. U  9^A 
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PUBLIC  HEALTH  DEPARTMENT  Year  19 6 7 

Opinion  No 

CANCER  TESTS 

Consent  by  minors  29A 

MEAT  SALES 

Holidays;   Columbus  Day  and  Veterans  Day  as  legal  holidays 

for  meat  and  poultry  sales  73A 
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PUBLIC  UTILITIES   COMISSION  Yes.r   196? 

Opinion  No 

PUBLIC  HEARINGS 

SPUR:   charter  ?92;  power  of  board  of  suoervlaors  to 
require  departmental  hearings  as  part  of  procedure  re- 
garding sales  of  real  property  53A 

ROLLING  STOCK 

Municipal  railway;   financing  of  acquisition  of  munici- 
pal railway  rolling  stock;  leasing  from  nonprofit  cor- 
poration 93A 

SURPLUSES 

Transfer;   proposed  amendment  of  finance  committee  of 

board  of  supervisors  re  transfer  of  surpluses  in  water 

department  fund  and  airport  operating  fund  to  general 

fund  63A 
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PUBLIC  WORKS  DEPARTMENT  Year  196? 

Opinion  No 

ALLEY 

Sloat  Elvd  and  35th  Ave;   temporary  closing  of  alley; 
,      First  United  Presbyterian  Church  65A 


PARKING 


Public  buildings;   jurisdiction  of  the  department  of 

city  planning  to  enforce  parking  regulations  on  the 

construction  of  municipal  public  buildings  75A 
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-R-  Year  196? 

Opinion  No 

RATE  OF  PAY 

Temporary  assignment;   applications  of  provisions  of 
salary  ordinance  in  oolice  department  to  persons  temporar- 
ily assigned  to  perform  duties  of  ranks  created  by  535.14-       95A 

RATIO 

Assessments;   Knoff  judgment  -LOA 

see  also  19A 

REASSIGNMENT 

Youth  guidance  center;   appointing  officer's  authority 

to  assign  temporarily  any  emtsloyee  of  his  department  to 

act  in  his  absence  U^A 

RECLASSIFICATION 

Ellis  and  Taylor  Streets;   Hilton  Hotel  tower  50A 

Section  305.5  of  city  planning  code;   approvsO.  of  building 
permits  pursuant  to  §305.5  pending  reclassification  k^A 

RECREATION  CENTER  FOR  THE  HANDICAPPED 

Park  property;   lease  of  park  premises  to  the  center  72A 

REDEVELOPMENT  PLAN  A- 2 

Acquisition;   jurisdiction  of  board  of  supervisors  re- 
garding purchase  by  redevelopment  agency  of  land  in  re- 
I      development  plan  A-2  kOA 

REDEVELOPMENT  PROJECTS 

Underground  facilities  30A 

see  also  31A 

REFUND 

San  Francisco  Ballet  company  59 A 


REFUSAL 


Entry  for  inspection;   necessity  of  a  search  warrant  for 
municipal  housing  Inspections  when  entry  is  refused  97A 


REGULATIONS 


Dangerous  weapons;   validity  throughtout  state  of  license 

granted  to  carry  concealed  weapons  In  San  Francisco  I4.A 

Parking;   Buckingham  V/ay;  right  of  Stoneson  development 
corporation  to  enforce  parking  regulations  thereon  20A 
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-R-  Year  196? 

Opinion  No 


REGULATIONS 


Parking;   jurisdiction  of  the  department  of  city  planning 
'      to  enforce  parking  regulations  on  the  construction  of 
T      municipal  public  buildings  75A 

reimbursei-:ent 

Travel  expenses;   legislation  necessary  to  prohibit  re- 
■      imburseraent  of  travel  expenses  of  applicants  for  civil 

service  appointments  21A 

RELATIONSHIP 


Employer-employee;   human  rights  commission;  workmen's 
compensation  coverage  of  student  interns  and  trainees         79A 

RELOCATION 

Pensioners;   Irwin  hotel  85A 

Redevelonment  projects;   city  rent  supplemental  urogram; 
validity  of  proposal  to  devote  tax  increment  derived  from 
comnleted  projects  thereto  57A 

REMOVAL 

Vehicles  20A 

RENTAL  INCOME 

Hunters  Point;   validity  of  appropriation  for  repairs  to 
temporary  war  housing  structures  at  Hunters  Point  27A 

RENTALS 

Motor  coaches,  etc  93A 

RENT  SUPPLEI4ENT  57A 

REPAIRS 

Public  sidewalk;   PACE  program;  responsibility  of  abut- 
ting property  owner  for  cost  of  repair  of  sidewalk  12A 

REPAYMENT 

Loan  re  Marina  harbor  77A 

REPEAL 


i 


Meat  ordinance;   procedure  for  repeal;  pro"DOsed  amend- 
ment to  ordinance;  opposition  thereto  as  restraint  of 
trade  32A 
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-R-  Year  196? 

Opinion  No 

REQUEST 

Application  for  equalization;   improper  notification 

of  assessment  pursuant  to  5619  of  revenue  and  taxation 

code;  Ivan  and  V.M.  Edwinson  83A 

REQUIRET-IENTS 

Acquisition  of  land;   San  Francisco  V/ater  Department         86A 

RESIDENCE 

Faculty;  taxable  status  of  faculty  residences  of  elemen- 
tary and  secondary  schools  2t^A 

RESIDENTS 

Taxes  7A 

RESOLUTION  NO  10-67 

Adontion;   iTte   at  1750  McAllister  Street  1 

RESOLUTION  OF  NECESSITY 

Second  deck;   power  of  board  of  directors  of  bridge  and 

highway  district  to  enter  contract  for  engineering  studies    8IA 

RESPONSIBILITY 

Employees;  parents'  and  volunteers'  use  of  private  autos 
in  transporting  children  to  and  from  department  sponsored 
activities  5A 

Public  entity;   authority  of  board  of  supervisors  to 
L      assume  liability  for  a  privately  constructed  project  at 

Henry  and  Noe  Streets  lij.A 

Public  sidewalk  12A 

RESTAURANT 

Marina  harbor  77A 

RESTORATION 

Wages;   authority  of  police  commission  to  restore  wages 

of  suspended  policeman;  Frank  G.  Kerlln  2A 

RESTRAINT  OF  TRADE 

Meat  ordinance;   proposed  amendment  to  ordinance;  opposi- 
tion thereto  as  restraint  of  trade;  validity  of  existing 
ordinance;  procedure  for  repeal  thereof  32A 

PJn^NTJE   AND   TAXATION   CODE 

Section   21i|   re   welfare  exemption  2l|A 

see   also  59A 
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-R-  Year  196? 

Opinion  No 

REVENUE  AND  TAXATION  CODE 

Section  1136  and  lll+l  re  taxation  of  vessels  llA 

Section  I609  re  Issuance  of  subpoenas  in  equalization 
proceedings  8A 

Section  170i;1.5  re  taxation  powers  of  city  7A 

REVENUES 

Marina  small  craft  harbor;   restaurant  and  marine  fuel- 
ing barge-chandlery  77A 

Sources;   taxation  powers  of  c Ity  and  county  with  ref- 
erence to  income  tax,  payroll  tax  and  comnuter  tax  7A 

REVOCATTON 

Jitney  bus  permit;   litney  owners  association;  purchase 

of  permits  under  ''IO86  of  the  police  code  for  purposes 

of  retiring  them  "  63A 

REZONING  i;6A 

ROLLING  STOCK 

Municipal  railway;   acquisition  93A 

ROMAN  CATHOLIC  WELFARE  CORPORATION  OF  SAN  FRANCISCO 

Faculty  residences;   taxable  status  of  faculty  residences 

of  elementary  and  secondary  schools  2L|.A 

RULE  NO  39,  FIRE  DEPARTMENT 

Political  activity  26A 

RULINGS 


Assessments  I9A 
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RECBEATION  AND  PARK  COMMISSION  Year  196? 

Opinion  No 


BOYS'  CLUB 


19th  and  Vicente  Street;   authority  of  recreation  and 

park  commission  to  lease  land  at  19th  and  Vicente  Street 

for  construction  and  operation  of  a  boys'  club  15A 

MARINA  GREEN 

Camper  trucks;   parking  on  Green  "Jk^ 

MARINA  HARBOR 

Revenue  facilities;   marina  small  craft  harbor;  restau- 
rant and  marine  fueling  barge- chandlery  77A 

PALACE  OF  FINE  ARTS 

Management;   employment  contract  or  an  inder)endent 

contract  92A 

RECREATION  CENTER  FOR  THE  HANDICAPPED 

Lease  of  park  premises  72A 


see  also 
RECREATION  AND  PARK  DEPARTMENT 
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RECREATION  AND  PARK  DEPARTMENT  Year  I967 

Opinion  No 

ANIMALS 

Sale  and/or  exchange;   San  Francisco  zoo  13A 

TRANSPORTATION 

Children;   parents'  and  volunteers'  use  of  private  autos 
in  transporting  children  to  and  from  department  sponsored 
activities  5A 


see  also 
RECREATION  AND  PARK  COMMISSION 
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REDEVELOPMENT  AGENCY  Year  1967 

Opinion  No 


BOARD  OF  SUPERVISORS 


Land  acquisition;   jurisdiction  of  board  of  supervisors 

regarding  purchase  by  redevelopment  agency  of  land  in 

plan  A-2  i^OA 


WALTER  KAPLAN 


Conflict  of  interest;   jurisdiction  of  board  of  super- 
visors to  review  relocation  procedures;  Irwin  Hotel         85A 

MEMBERS 

Number;   legislation  increasing  number  of  members  of 
agency  of  the  city  and  county  of  San  Francisco  from 
f^     five  to  seven  9A 

OLD  HALL  OF  JUSTICE 

Sale;   demolition  prior  to  sale  82A 

UNDERGROUND  UTILITIES  3OA 

see  also  3IA 

Project  cost;   will  the  federal  government  allow  as  a 
project  cost  the  undergrounding  of  utilities  where  city's 
ordinance  makes  undergrounding  mandatory  96A 
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REGISTRAR  OP  VOTERS  Year  196? 

Opinion  No 

ABSENTEE  BALLOTS 

Improper  vote;   effect  of  improper  vote  for  particular 

office  ■  88a 

Marks;   unauthorized  marks  not  rendering  void  9OA 

JUDGES 

Exclusion  from  ballot;   legislation  excluding  unopposed 

incumbent  superior  and  municipal  court  judges  from 

ballot  9IA 

"OUTSIDE  AGENCY" 

November  7,  1967;   authority  of  registrar  of  voters  to  en- 
gage "outside  agency"  to  assist  in  official  canvass  of 
votes  81|A 


VIETNAM 


Declaration  of  policy;   initiative  petition  for  declara- 
tion of  policy  to  cease  fire  and  vfithdraw  U.S.  troops 
from  Vietnam  not  proper  matter  for  vote  by  electorate         6IA 
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RETIREMENT  SYSTEM  Year  196? 

Opinion  No 

CREDIT 
t       Former  employment;   right  of  teacher  to  obtain  credit 
in  retirement  system  for  service  rendered  as  a  teacher 
prior  to  being  employed  by  San  Francisco  Unified  School 
District  23A 

MAUDE  HIPPELY 

Allowance;   entitlement  to  fluctuating  allowance  under 
■      §166  of  the  charter  71A 


SECONDARY  EKPLOYMENT 

Liability;   liability  of  the  city  and  county  for  disa- 
bility benefits  to  police  officer  injured  while  engaged 
in  secondary  employment  78A 
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-S-  Year  I967 

Opinion  No 

SALARY 

Frank  G.  Kerlin  2A 

SALARY  ORDINANCE 

Police  department;   application  of  provisions  of  salary- 
standardization  ordinance  in  police  department  to  persons 
temporarily  assigned  to  perform  duties  of  ranks  created 
by  charter  §35. U  95A 

SALES 

Meat  and  poultry  73A 

see  also  66A 

Meat  ordinance;   proposed  amendment  to  meat  ordinance; 

opposition  thereto  as  restraint  of  trade;  validity  of 

existing  ordinance;  procedure  for  repeal  thereof  32A 

Old  Hall  of  Justice;   demolition  prior  to  sale  82A 

Surplus  property;   board  of  trustees  of  deYoung  Memorial 

Museum  and  purchaser  of  supplies;  advertisement  for  bids     3I4.A 

Watershed  land  53A 

SAN  FRANCISCO  BALIET  COMPANY 

Tax  exemption;  claim  for  refund  of  taxes,  1965-66, 

1966-67  on  lot  22,  block  li;l;9  at  378  l8th  Ave  59A 

SAN  FRANCISCO  BOYS'  CLUB 

Public  park;   authority  of  recreation  and  park  commission 
to  lease  land  at  19th  Ave  and  Vicente  Street  for  construc- 
tion of  a  boys'  club  15A 

SAN  FRANCISCO  MEDICAL  CENTER 

Bond  funds;  legality  of  using  funds  for  the  construction 

of  temporary  quarters  at  San  Francisco  General  Hospital      35A 

SAN  FRANCISCO  ZOOLOGICAL  GARDENS 

Animal's^   sale  or  exchange  I3A 

SCHEDULE  OF  FEES 

Agricultural  commissioner  38A 

SCHOOLS 

Residences;   taxable  status  of  faculty  residences  of 

elementary  and    secondary   schools  2i|A 
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-S-  Year  196? 

Opinion  No 


SEALING  OF  RECORDS 


Juvenile  arrests;   civil  service  application;  legality 

of  inquiry  regarding  prior  arrests.  Juvenile  offenses  and 

related  matters  25A 

SEARCH  WARRANT 

Housing  inspections;   necessity  of  a  search  warrant  for 

municipal  housing  inspections  v;hen  entry  is  refused  97A 

SECONDARY  EMPLOYMENT 

Disability;   liability  of  city  and  county  for  disabil- 
ity to  police  officer  injured  while  engaged  in  secon- 
dary employment  78A 

SECOND  DECK 


Studies;   Golden  Gate  Bridge  and  Highway  District  Board 

of  Directors  power  to  enter  contract  for  engineering 

studies  of  second  deck  8lA 

SEE  V  CITY  OF  SEATTLE 

Intrusion  of  privacy;   necessity  of  search  warrant  for 

munlciDal  housing  inspections  when  entry  is  refused  97A 

SERVICAR  OF  OAKLAND,  INC 

Licenses;   whether  servicar  vehicles  require  licenses 

as  private  ambulances  16A 

SERVICE  RECORDS 

Suspensions;   expungement  of  from  service  records  l^^k 

DAN  SHELLY  95A 

SIDEWALKS 

Renair;   PACE  program;  responsibility  of  abutting  pro- 
perty owner  for  cost  of  repair  of  sidewalk  12A 

SIGNATURES 


Fees;   initiative  and  referendum  petitions;  prohibiting 

' :     the  payment  of  fees  for  securing  signatures  on  petitions       I4.3A 

F 

SIGNS 

Parking;  sufficiency  of  existing  legislation  re  tow- 
ing vehicles  from  bus  zones  and  parking  limitations  22A 

SITUS 

LeVoyageur;   1965  property  tax  assessment  llA 
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-S-  Year  196? 

Opinion  No 

$6.15  MAXIMUM  TAX  RATE 

Exceptions;   proposed  initiative  charter  amendment  to 

charter  ?7^  6I4.A 

SLOAT  BOULEVARD 


Alley;   temporary  closing  of  alley:  location  near  Sloat 
Boulevard  and  35th  Ave  65A 

SOCIAL  SECURITY 

Limited  tenures;   coverage  for  temporary  and  limited 

tenure  employees  56A 

SOCIAL  WORKER  AIDE 

Noncitizens;   employment  of  noncitizens  by  city  and  county 

of  San  Francisco  under  federally  supported  orogram  i4.7A 

SPUR 

Public  hearings;   charter  §92;  power  of  board  of  super- 
visors to  require  departmental  oublic  hearings  as  part 
of  procedure  regarding  sales  of  real  property  53A 

STATUS 

Tax  appeals  board;   members  are  officers  of  the  city 

and  c  ounty  of  San  Francisco  17A 

STATUTE  OF  LIMITATIONS 


Pension  allowance;   entitlement  to  fluctuating  allow- 
ance under  ?166  of  charter;  Maude  Hippely  7IA 

STOCK 

Municioal  railway  rolling  stock;   acquisition  of  stock; 

leasing  from  nonprofit  corporation  93A 

STONESON  DEVELOPMENT  CORPORATION 

Parking  regulations;   right  of  corporation  to  enforce 
regulations  on  Buckingham  Way  20A 

STREET  CLEANING 

Gas  tax;   gasoline  tax  revenue;   use  of  funds  for  street 
I      cleaning  purposes  76A 

STREETS 

barking  20A 

STREETS  AND  HIGHV/AYS  CODE  76A 
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-S-  Year  196? 

Opinion  No 


Student  interns 

Workmen's  compensation;   human  rights  commission: 

workmen's  compensation  coverage  of  student  interns  and 

trainees  thereof  79A 

STUDIES 

Second  deck  8lA 

SUBPOENAS 

Equalization  hearings;   validity  of  reauest  for  issuance 

of  subpoenas  for  depositions  in  equalization  hearings         8A 

Witnesses;   assessment  proceedings;  county  board  of  equal- 
ization; evidence;  limitation  of  time  19A 

SUBSTITUTION 

Absentee  ballot;   unauthorized  marks  not  rendering  void      90A 

SUNDAY-RAMPARTS 

Ben  Elumenthal;   conflict  of  interest;  ownership  by  raem- 
I      ber  of  social  services  commission  of  buildings  in  which 

leased  hotels  are  located  33A 

SURPLUS  FTTNDS 

^     Transfer;   proposed  transfer  of  surpluses  in  utilities 
■      fund  to  general  fund  63A 

SURPLUS  PROPERTY 

Sale  3i|A 

SURVEY 

County  offices;   grand  jury;  expenditure  of  funds  for 

survey  of  county  offices  $SA 

SUSPENSIONS 


Expungement;   employee's  service  record  1|9A 

Jitney  bus  operators;  power  of  board  of  supervisors  to 
amend  police  code  ?1079  extending  suspension  period  for 
jitney  bus  operators  69A 

see  als  o  68A 

Frank  G.  Kerlin;  authority  of  police  commission  to  re- 
store wages  of  suspended  policeman  2A 
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SAN  FRANCISCO  GENERA.L  HOSPITAL  Year  196? 

Opinion  No 


LIABILITY 

Psychiatric  patients;   injury  to  or  by  patients  3A 

NARCOTIC  ADDICTS 


County  hospital;   designation  of  San  Francisco  General 

Hosnital  as  county  hosnital  for  treatment  of  narcotic 

addicts  "  67A 

TEMPORARY  CONSTRUCTION 

Bond  funds;  legality  of  using  San  Francisco  Medical  Cen- 
ter bond  funds  for  the  construction  of  temporary  quarters 
at  hospital  35A 
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SAN  FRANCISCO  INTERNATIONAL  AIRPORT  Year  I967 

Opinion  No 


SURPLUSES 


Transfer;   proposed  transfer  of  surpluses  in  airport 

operating  fund  to  general  fund  63A 
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SAN  FRANCISCO  PORT  AUTHORITY  Year  196? 

Opinion  No 


WATERFRONT  SPACE 


Taxation;  assessability  for  ad  valorem  taxation  of 

interests  held  by  persons  possessing  and  using  Dort 

authority  space  lA 
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SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT  Year  196? 

Opinion  No 


APPOINTI^NT 


Board  of  supervisors;  certificated  emoloyee;  aopoint- 
ment  to  board  of  supervisors  or  other  board  or  commis- 
sion 6A 

CREDIT 

Former  employment;   right  of  teacher  to  obtain  credit 
in  retirement  system  for  service  rendered  as  a  teacher 
prior  to  being  employed  by  San  Francisco  Unified  School 
District  23A 


nofalrrC 


Ad 


AfS 


Tl. 


Tioano 


3ib9to  aihido  oi  isrioBai  to  cfrigin      ;  tf«arrr^oIqrae  nocrto'i 
loorioQ  bellttiU  ooalonsi'i  ns3  y^  beYoj.qi:!3  ^nled  o"        '^-- 


SOCIAL  SERVICES  COMMISSION  Year  196? 

Opinion  No 


BEN  ELUMENTHAL 


Conflict  of  interest;  ownership  by  member  of  commission 

of  buildings  in  which  leased  hotels  are  located  33A 
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-T-  Year  I967 

Opinion  No 


TAXATION 


Additional  sources;   Income  tax,  payroll  tax  and  com- 
muter tax  7A 

Banks  and  insurances  comr)anles  58A 

Faculty  residences;   taxable  status  of  faculty  resi- 
dences of  elementary  and  secondary  schools  2I4.A 

Improvements;   power  of  board  of  supervisors  to  adopt  dec- 
laration of  policy  that  cost  of  improvements  to  residen- 
tial real  property  be  excluded  in  assessing  said  property    l^A 

LeVoyageur;   1965  property  tax  assessment  on  yacht  llA 

Personal  appearance;   tax  appeals  board  89A 

Port  Authority  space;   assessability  for  ad  valorem 

taxation  of  interests  held  by  persons  possessing  and 

using  port  authority  space  lA 

TAXES 

Gasoline;  use  of  funds  for  street  cleaning  purposes         76A 

Redevelopment  property  57A 

Refund;   San  Francisco  Ballet  Company;  claim  for  refund 

of  taxes,  1965-1966,  I966-I967  on  lot  22,  block  11+^9, 

378  l8th  Ave  59A 

TAX  INCREMENT 

Rent  supplement;   validity  of  proposal  to  devote  tax  in- 
crement derived  from  completed  redevelopment  projects 
thereto  57A 

TAXPAYERS 

Knoff  judgment;   effect  of  on  board  of  equalization 
hearings  scheduled  for  April  17,  1967  I8A 

see  also  19A 

TAX  RATE 

Board  of  supervisors;   oower  in  setting  62A 

io6,l5  maximum;   578  of  the  charter;  proposed  initiative 
amendment  to  §78;  effect  on  related  sections  of  charter      6[|.A 
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-T-  Year  196? 

Opinion  No 


TEACHERS 


Credit;   right  of  teacher  t o  obtain  credit  in  retire- 
ment system  for  service  rendered  as  a  teacher  prior  to 
being  employed  by  San  Francisco  Unified  School  District       23A 

TEACHERS'  AIDES 

Koncitizens;   employment  of  noncitizens  by  city  and 

county  of  San  Francisco  under  federally  supnorted  new 

careerists  program  1|7A 

TELEVISION  SIGNAL  CORPORATION 

Cablevision  TV  Company;   alleged  discriminatory  practices; 

what  department  to  investigate  52A 

TEMPORARY  ASSIGNMENT 


Police  department;   application  of  provisions  of  salary 

ordinance  in  police  department  to  persons  temporarily 

assigned  to  perform  duties  of  ranks  created  by  §35.1+  95A 

Youth  guidance  center:   appointing  officer's  authority 

to  assign  temporarily  any  employee  of  his  department  to 

act  in  his  absence  i|2A 

TEMPORARY  CONSTRUCTION 

Hospital;   legality  of  using  San  Francisco  Medical  Cen- 
ter bond  funds  for  the  construction  of  temporary  quarters 
at  San  Francisco  General  Hospital  35A 

TEMPORARY  EMPLOYEES 

Social  security;   coverage  for  temporary  and  limited 

tenure  employees  56A 

TEMPORARY  WAR  HOUSING  27A 

TERMINAL  ALARM  PANEL 

Expansion;   legality  thereof  87A 

TESTS 

Cancer;   consent  by  minors  to  cancer  screening  test  29A 

THTTyTY  DAYS 

Suspension  period;  power  of  board  of  supervisors  to  amend 
§1079  of  police  code  extending  suspension  period  of  jitney 
bus  operators  69A 
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-T-  Year  196? 

Opinion  No 


TIME  LIMITATION 


Repeal;  proposed  amendment  to  meat  ordinance;  opposi- 
tion thereto  as  restraint  of  trade;  validity  of  exist- 
ing ordinance;  procedure  for  repeal  thereof  32A 


TOUR  OF  DUTY 


Police  officer;  liability  of  c  ity  and  county  for  disa- 
bility benefits  to  police  officer  Injured  while  engaged 
in  secondary  employment  78A 

TOW AW AYS 

Legislation;   sufficiency  of  existing  legislation  re 

towing  vehicles  from  bus  zones  and  parking  limitations        22A 

TOWER 

Hilton  Hotel;   procedure  for  application  for  permit  to 

build  hotel  tower  50A 

TRAFFIC  CODE 

Section  63  re  parking  on  Marina  Green  7i;A 

TRAINEES 


VJorkmen's   compensation   coverage;      human  rights   commission  79A 

TRANSFER 

Disability;   promotional  examination  for  employees  on 

disability  transfer  Sk^ 

Jitney  bus  permits;   jitney  owners  association;  purchase 

of  permits  under  §1086  of  police  code  for  purposes  of 

retiring  them  68A 

Surplus  funds;   proposed  transfer  of  surpluses  in  util- 
ities funds  to  general  fund  63A 

TRANSPORTATION 

Children;   parents'  and  volunteers'  use  of  private  autoa 
in  transporting  children  to  and  from  department  sponsored 
activities  5A 

Servicar  of  Oakland;   whether  servicer  vehicles  require 

licenses  as  private  ambulances  I6A 


;r;r 


-RZt 

be 


'^0  moT 


A05 


kii 


!? 


^nrtec 


iiaWDT 


wcf 


WOO 


APT  noleainarioo  eirisli  m 


-STavoo  noictsanec 


Aeo 


no   8s 


&    iBP 


68/ 


^.  r>  f  f  ffY*"^   *( ; 


,'^^r<v;.-;-'      r^: 


ai 


A? 


so^tfi)  o*Bvlig  lo   sew    ^Bi&aiaulov  bnB  's^neiaa 
betoenoqe 


-T-  Year  196? 

Opinion  No 

TRAVEL  EXPENSES 

Reimbursement;   legislation  necessary  to  prohibit  re- 
imbursement of  travel  expenses  of  applicants  for  civil 
service  appointments  21A 

TRUSTEES 

M.H.  deYoung  Memorial  Museum;   sale  of  surplus  personal 
property  by  board  of  trustees  of  museum  and  purchaser 
of  supplies;  advertisement  for  bids  3UA 

see  also  37A 

i;lA 

2ir   LINEAL  MILES 

Underground  wiring  31A 

see  also  30A 
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TAX  APPEALS  BOARD  Year  196? 

Opinion  No 


APPEARANCE 


Requirement;  personal  appearance  not  through  agent  89A 

ASSESSMENTS 

Equalization  proceedings;   evidence;  subpoena;  limita- 
tion of  time  19A 

IVAN  AND  V.M.  EDWINSON 


Application  for  equalization;  improper  notification  of 
assessment  pursuant  to  §619  of  the  revenue  and  taxation 
code  83 A 

STATUS   OF  KEI-IBERS 


Officers  of  the  city  and  county  of  San  Francisco  17A 
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TAX  COLLECTOR  Year  196? 

OToinion  No 


IVAN  AND  V.M.  EDWTNSON 

Application  for  equalization;   improper  notification  of 

assessment  pursuant  to  §619  of  the  revenue  and  taxation 

code 
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-U-  Year  196? 

Opinion  No 


U^rPERGROUNP  UTILITIES 

Project  cost;   redevelopment  areas:  vill  federal 
government  allow  as  a  project  cost  the  undergrounding 
of  utilities  where  city's  ordinance  makes  underground- 
ing mandatory  96A 

see  also  3OA 

3IA 

UPPER  MARKET  PLANNING  ASSOCIATION 

Micro-neighborhood  plaza;   authority  of  board  of  surier- 

visors  to  assume  liability  for  a  orivately  constructed 

oroject  at  Henry  and  Noe  streets  li^A 

UREAN  MJ^.SS  TRANSPORTATION  ACT  OF  I96U  93A 

USES 

Bond  funds;   legality  of  using  San  Francisco  medical 

center  bond  funds  for  the  construction  of  temporary 

quarters  at  San  Francisco  General  Hospital  35A 

Gas  tax;   revenue  from  gas  tax;  use  of  funds  for  street 
cleaning  purposes  76A 

Marina  Green;   parking  of  camper  trucks  on  Green  78A 

Private  autos;   parents'  and  volunteers'  use  of  private 
autos  in  transporting  children  to  and  from  department 
sponsored  activities  5A 

Tax  increments;   city  rent  supplement  program;  validity 
of  proposal  to  devote  tax  increment  derived  from  com- 
pleted redevelopment  project  thereto  57A 

UTILITY  WIRES  3OA 

see  also  3IA 

96A 
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-V-  Year  196? 

Opinion  No 


VACANCY 


Temporary  assignment;   aT5plications  of  provisions  of 

salary  standardization  ordinance  in  police  department 

to  persons  temporarily  assigned  to  perform  duties  in 

ranks  created  by  charter  §35«U  95A 

VALIDITY 

V     Firearms  license;   validity  throughoiit  state  of  license 

"■     granted  to  carry  concealed  firearms  in  San  Francisco  l^A 

Meat  ordinance;   proposed  amendment  to  meat  ordinance; 

opposition  thereto  as  restraint  of  trade;  procedure  for 

rer)eal  thereof  32A 

Subpoenas;   validity  of  request  for  issuance  of  sub- 
poenas for  deposition  in  equalization  proceedings  8A 

VARIANCE 

HTlton  Hotel  tower;   procedure  for  application  of  cor- 
poration for  permit  to  build  tower  50A 

VEHICLE  CODE 

Sections  21001,  22^07;   re  definitions  of  streets  and 

highways  20A 

VEHICLES 

Servicar  of  Oakland;   whether  servicar  vehicles  require 
licenses  as  private  ambulances  16A 

Towaways;   sufficiency  of  existing  legislation  re  tovj- 

ing  vehicles  from  bus  zones  and  parking  limitations  22A 

VESSEL 

LeVoyageur;   1965  tax  assessment  on  yacht  llA 

VETERANS  DAY 

Meat  sales;   Veterans  Day  and  Columbus  Day  as  legal  holi- 
days for  meat  and  poultry  sales  73A 


VIETNAM 


Declaration  of  policy;  initiative  petition  for  declara- 
tion to  cease  fire  and  withdraw  U.S.  troops  from  Vietnam 
not  proper  subject  matter  for  vote  by  electorate  6lA 


VIOLATION 


Cablevision  TV  company;   alleged  discriminatory  prac- 
tices; what  department  to  investigate  52A 
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VIOLATIONS 


Curfew;   ordinance  declaring  violation  of  curfew  pro- 
claimed by  Mayor  to  be  a  misdemeanor  i|8A 

Parking;   Buckingham  VJay:  right  of  Stoneson  development 
corporation  to  enforce  ijarking  regulations  thereon  20A 

VOLTTNTEERS 

Transportation:   parents'  and  volunteers'  use  of  private 

autos  in  transporting  children  to  and  from  department 

sponsored  activities  5A 

VOTER'S  CHOICE 

Absentee  ballot  90A 

VOTES 

Absentee  ballot;   effect  of  improper  vote  for  particular 
office  88a 

see  also  90A 
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WATERSHED  LANDS 


Adjoining  lands;   acquisition  86A 

College  site;   SPUR;  charter  ?92;  power  of  board  of  suoer- 
visors  to  require  departmental  hearing  as  part  of  proce- 
dure regarding  sales  of  real  property  53A 

VELFARE  EXEMT^TION 

Faculty  residences;   taxable  status  of  faculty  residences 

of  elementary   and   secondary   schools  2l\A 

WELFARE   &   INSTTTTJTTONS   CODE 

Section  7^1  re  sealing  of  arrests  records  80A 

Section  ll|l5l;      interpretation  9ij.A 

Section  3100«6  re  treatment  of  narcotic  addicts  67A 

WESTERN  ADDITION 

Redevelooment  agency;   jurisdiction  of  board  of  super- 
visors regarding  purchase  by  redevelopment  agency  of 
land  in  redevelopment  plan  A-2  1|0A 

WIRES 

Underground ing  3OA 

see  als  o  31A 

WORKMEN'S  COMPENSATION 

Student  interns;   htiman  rights  commission;  compensation 
coverage  of  student  interns  and  trainees  79A 
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V/ATER  DEPARTMENT  Year  196? 

Opinion  No 


SURPLUSES 


Transfer;  proposed  amendment  of  finance  committee  of 
board  of  supervisors  to  transfer  surpluses  to  general 
fund  63A 


V/ATEPSHED   LANDS 


Acquisition  of  lands  adjoining  watershed  lands  86A 

see  also  53A 
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Opinion  No 

85A 
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YOUTH  GUIDANCE  CENTER  Year  196? 

Opinion  Mo 

TEMPORARY  ASSIGNMENT 

Assistant  chief  probation  officer;   appointing 

officer's  authority  to  assign  temporarily  any  enployee  of 

his  department  to  act  in  his  absence  i|2A 
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Opinion  No 

ZONE 

Foreign  trade;   ad  valorem  tax  on  goods  processed  in 

foreign  trade  zone  i;5A 

ZOO 

Animal  exchange  I3A 


laaY 


*^r  ©gnfldox©   iBflitnA 


ZONING  ADMINISTRATOR  Year  196? 

Opinion  No 

COMPREHENSIVE  DOVNTOWN  REZONING  ORDINANCE 

Building  permits;   approval  of  building  permits  pur- 
suant to  §305»5  of   city  planning  code  pending  reclassifi- 
cation 1+6A 
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OPINION  NO.  67-1 
February  14,  1967 


SUBJECT:      VALIDITY  AND  REGUTJ^ITY  OF  ADOPTION  OF  RESOLUTION  NO.    10-67 
APPROVING  SITE  AT   1750  McALLISTER  STREET   FOR  LOW- RENT 
HOUSING  UNITS  FOR  ELDERLY  PERSONS- -PROJECT   GAL  1-17(3), 
1-18(14)   AND  GAL  1-19(2) 

Gentlemen; 

This  will  acknowledge  your  request  for  an  opinion  as  to 
whether  Resolution  No.  10-67,  adopted  by  the  Board  of  Supervisors 
at  its  meeting  of  December  27,  1966,  and  approved  by  the  Mayor  on 
January  3,  1967,  approving  a  site  at  1750  McAllister  Street  for 
low-rent  housing  units  for  elderly  persons  (Project  CAL  1-17(3), 
1-18(14)  and  1-19(2)  of  the  Housing  Authority  of  the  Gity  and  Gounty 
of  San  Francisco)  was  validly  adopted  by  the  Board  of  Supervisors 
of  the  Gity  and  County  of  San  Francisco  and  whether  such  resolution 
is  legally  sufficient  as  to  form, 

OPINION 

After  careful  examination  of  all  details  related  to  your 
inquiry,  you  are  advised  that  Resolution  No,  10-67,  entitled 
"Approving  Site  at  1750  McAllister  Stref^t  For  Low-Rent  Houuing  Units 
for  Elderly  Persons"  was  validly  adopted  by  the  Board  of  Supervisors 
of  the  Gity  and  Gounty  of  San  Francisco  and  is  legally  sufficient  as 
to  form. 

Respectfully  submitted. 


'^'^^  THOMAS  M,  O'CONNOR 

City  Attorney 


To:   Housing  Authority  of  the 

Gity  and  Gounty  of  San  Francisco 

440  Turk  Street 

San  Francisco,  California  94102 


Letter  Opinion  No.  67-1-A 


January  10,  1967 


Mr,  Joseph  E«  Tinney 

Assessor 

101  City  Hall 

San  Francisco,  California 

Subject:  Assessability  for  Ad  Valorem  Taxation 

of  Interests  Held  by  Persons  Possessing 
and  Using  Port  Authority  Space 

Dear  Mr.  Tinney: 

This  is  in  response  to  your  December  15,  1966  letter 
enclosing  two  blank  forms,  one  marked  Exhibit  A,  designated  "World 
Trade  Center  Lease"  and  the  other  marked  Exhibit  B  designated 
"License  to  Use  Space  Non- Exclusive"  and  requesting  my  opinion  as 
to  the  assessability  for  ad  valorem  taxation  of  the  interests  held 
by  persons  possessing  and  using  property  under  the  jurisdiction  of 
the  San  Francisco  Port  Authority  under  the  provisions  of  such 
instruments. 

This  opinion  is  limited  to  a  determination  of  the  nature 
of  the  interests  created  by  execution  of  the  Exhibits  under  the 
property  taxation  laws  and  is  not  intended  to  cover  the  taxable 
status  which  any  particular  holder  may  otherwise  have  under  the  law. 

The  instrument  marked  Exhibit  A  contemplates  occupancy 
for  a  specified  term  at  a  specified  rental  with  cancellation  only 
for  cause  and  contains  all  the  customary  clauses  found  in  leases 
of  real  property.  It  vests  exclusive  possession  of  the  specified 
space  in  the  tenant  as  against  all  the  world  including  the  landlord 
and  is  in  legal  contemplation  a  lease  as  distinguished  from  a 
license  to  use  property. 

Such  a  lease  constitutes  a  possessory  interest  in  tax 
exempt  land  which  is  subject  to  taxation  according  to  value  as 
real  estate  under  the  provisions  of  Article  XIII,  Section  1  of  the 
Constitution  which  provide  that  "All  property  in  the  State,  except 
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as  othexvise  in  this  Constitution  provided,  not  exempt  under  the 
laws  o£  the  United  States,  shall  be  taxed  in  proportion  to  its 
value  ..."  and  the  provisions  o£  Section  104  and  107  of  the 
Revenue  and  Taxation  Code  which  read  as  follows: 

"S  104,   'Real  estate'  and  'real  property.*   'Real 
estate'  or  'real  property'  includes: 

"(a)  The  possession  of,  claim  to,  ownership  of,  or 
right  to  the  possession  of  land. 

"(b)  All  mines,  minerals,  and  quarries  in  the  land, 
all  standing  timber  whether  or  not  belonging  to  the  owner 
of  the  land,  and  all  rights  and  privileges  appertaining 
thereto. 

"(c)   Improvements," 

"§  107,   'Possessory  interests';   As  security  for  taxes; 
Leasehold  estates  in  gas»  petroleum,  etc^   'Possessory 
interests'  means  the  following : 

"(a)   Possession  of,  claim  to,  or  right  to  the 
possession  of  land  or  improvements,  except  v^en  coupled 
with  ownership  of  the  land  or  io^rovements  in  the  same 
person. 

"(b)  Taxable  improvements  on  tax-exempt  land," 


Cal.  2d  610;  De  Lu"?  Homes.  Inc.  v.  County  of  San  Diego. 
45  Cal,  2d  54Frj 

The  leasehold  interest  that  would  be  held  under  the  type 
of  lease  designated  Exhibit  A  does  not  come  either  within  the 
phraseology  or  intent  of  the  exemption  from  taxation  sought  to  be 
afforded  certain  occupancies  of  space  on  the  San  Francisco  water- 
front by  the  Legislature  in  1955  by  the  adoption  of  Section  3065 
of  the  Harbors  and  Navigation  Code  which  reads  as  follows: 

"The  right  of  any  person  to  occupy  any  property 
under  the  jurisdiction  of  the  board,  where  said  right 
arises  from  a  license  or  permit  of  the  board,  is  exempt 
from  taxation." 
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As  above  pointed  out,  the  interest  held  under  the  type  of 
document  marked  Exhibit  A  is  a  leasehold  interest  and  not  a  mere 
license  or  permit. 

The  provisions  of  the  Harbors  and  Navigation  Code 
apparently  contemplate  two  main  types  of  occupancy  of  space  of 
premises  under  the  jurisdiction  of  the  Port  Authority,  those  held 
under  lease  arrangement  and  those  held  under  an  assignment  of  space 
or  license  arrangement.  The  Authority  is  without  power  to  lease 
space  under  its  control  unless  such  power  to  lease  is  expressly 
conferred  by  provisions  of  the  Code.   (See  Sec.  3061,  Harbors  and 
Navigation  Code.)   Such  authority  has  been  expressly  granted  in 
particular  areas  by  the  provisions  of  Sections  1732.7,  1786,  1945, 
1970,  2030,  2054,  2071,  2071.5,  2075,  2076,  2077,  2079,  2401  and 
3000(d)  of  the  Code. 

Accordingly,  in  areas  where  no  specific  authority  has 
been  granted  to  lease,  the  occupancy  arrangement  appears  to  be  by 
an  assignment  of  space  or  license  which  interest  is  held  under  the 
type  of  document  attached  to  your  letter  marked  Exhibit  B  and 
entitled  "License  to  Use  Space  Non- Exclusive." 

This  non-exclusive  license  to  use  space  is  not  for  a 
specific  term  and  is  subject  to  termination  at  any  time  upon  30 
days  previous  notice.   (See:  Taylor  v.  Spear,  196  Cal.  709.) 
In  view  of  the  limitations  in  the  Authority ' s  power  to  lease  and 
the  distinction  made  in  the  Harbors  and  Navigation  Code  between 
leases  and  other  permissions  to  use  space  upon  land  under  its 
jurisdiction,  the  type  of  interest  represented  by  the  document 
marked  Exhibit  B  must  in  legal  contemplation  be  considered  in  the 
nature  of  a  license  rather  than  a  lease  although  the  document 
contains  some  provisions  customarily  found  in  leases.   (See: 
Morton  Bros,  v.  Pacific  Coast  S.S,  Co.,  122  Cal.  352;  Union  Oil 
Co.  V.  Rideout,  38  Cal.  App.  629.) 

As  to  the  assessability  of  this  type  of  interest  for  ad 
valorem  taxation  you  are  advised  by  way  of  background  information 
that  for  the  fiscal  year  1954-1955  the  Assessor  levied  an  assess- 
ment on  the  interest  represented  by  these  licenses  to  use  space 
and  the  holders  of  such  licenses  appealed  the  assessments  to  the 
Board  of  Supervisors  alleging  inter  alia  that 

"applicants'  right  to  use  said  facilities  is  evidenced 
by  written  contract  or  contracts  between  the  State  Board 
of  Harbor  Commissioners  and  Applicant,  containing  pro- 
visions for  cancellation  at  any  time  on  30  days  notice, 
or,  in  the  discretion  of  the  Board  cancellable  at  any 
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time.  The  Board  is  prohibited  by  law  from  entering  into 
a  contract  for  any  longer  period.  The  interest  of 
applicant  in  said  facilities  is  not  now  nor  has  it  ever 
been  a  real  substantial  or  possessory  interest,  but  on 
the  contrary,  it  is  now  and  always  has  been  a  flimsy 
interest  of  such  character  and  nature  as  not  to  consti- 
tute taxable  property  under  the  laws  of  the  State  of 
California," 

It  was  further  alleged  that  even  if  there  was  a  taxable 
interest  that  such  interest  had  no  value. 

In  response  to  a  request  for  an  opinion  from  the  Board 
of  Supervisors  this  office  ruled  in  Opinion  No,  867,  dated  July  19, 
1954,  that  the  interest  of  the  holder  of  an  assignment  of  space 
was  a  possessory  interest  within  the  meaning  of  the  provisions  of 
Section  107  of  the  Taxation  Code  above  cited.  The  Attorney  General 
of  the  State  of  California  had  previously  ruled  that  such  interest 
was  a  possessory  interest  in  a  letter  dated  July  27,  1953,  to  the 
State  Board  oiE  Harbor  Commissioners  which  is  quoted,  in  part,  as 
follows: 

"Under  California  law  there  is  no  doubt  but  that 
the  interest  of  an  assignee  under  the  so-called  Assignment 
of  Space  from  the  Board  of  State  Harbor  Commissioners  for 
San  Francisco  Harbor,  or  the  interest  of  lessees  of  the 
Board  of  State  Harbor  Commissioners  for  the  San  Francisco 
Harbor,  would  be  a  possessory  interest  subject  to  assess- 
ment and  tax  (Section  107,  Revenue  and  Taxation  Code; 
Timm  Aircraft  Corp.  v.  Byram,  34  Cal,  2d  632;  Kaiser 
Company,  Inc.  v,  Reid,  30  Cal.  2d  610;  Blinn  Lumber  Co. 
V,  County  of  Los  Angeles,  216  Cal.  468.,  474;  San  Pedro 
etc.  R.R,  Co,  V.  City  of  Los  Angeles,  180  Cal,  18; 
Tilden  v.  County  of  Orange,  89  Cal.  App.  2d  586;  Hammond 
Lumber  Co.  v.  City  of  Los  Angeles,  12  Cal,  App,  2d  277; 
Hammond  Lumber  Co.  v.  Los  Angeles  County,  104  Cal,  App,  235)," 

Thereafter,  the  Board  of  Supervisors  sitting  as  a  county 
board  of  equalization  in  the  months  of  July  and  August  1954,  held 
hearings  on  the  applications  above  mentioned  on  the  question  of 
value  and  it  appears  from  the  Journal  of  their  proceedings  that  in 
cases  where  the  applicants  appeared  and  presented  evidence  the 
assessments  were  reduced  to  zero. 

The  Assessor  again  levied  assessments  on  the  interests  of 
the  licensees  to  use  space  for  the  fiscal  year  1955-1956  and  again 
the  Board  of  Supervisors,  after  hearing  and  the  presentation  of 
testimony  and  evidence  in  the  months  of  July  and  August  1955, 
reduced  the  assessments  to  zero. 
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On  March  28,  1955,  the  Board  of  Supervisors  had  adopted 
Resolution  No.  15411  which  memorialized  the  Legislature  ",  ,  .to 
take  appropriate  action  to  specifically  exempt  from  taxation  the 
possessory  interest  of  any  lessee,  licensee  or  other  occupant  of 
property  ovmed  by  the  state,  any  county  or  any  municipal  corpora- 
tion in  such  property  to  the  extent  to  which  such  lessee,  licensee 
or  other  occupant  uses  said  property  for  the  purpose  of  ship 
repairs  or  berthing  of  ships,  barges  or  other  watercraft  engaged 
in  the  transportation  of  freight  or  passengers  or  for  other  related 
activities  connected  with  the  business  of  ocean  transportation.  ,  .' 

The  action  taken  by  the  Legislature  was  the  adoption  of 
Section  3065  of  the  Harbors  and  Navigation  Code  quoted  above  which 
became  effective  September  7,  1955,  and  it  was  the  obvious  intent 
of  the  Legislature  in  adopting  this  section  to  exempt  from  taxation 
all  licensees  who  used  space  under  the  jurisdiction  of  the 
Authority  under  the  type  of  document  represented  by  Exhibit  B 
"License  to  Use  Space  Non-Excl'jsive"  but  not  lessees  occupying 
space  under  the  type  of  documviut  represented  by  Exhibit  A  World 
Trade  Center  Lease." 

However,  subsequent  to  the  adoption  of  Section  3065  of 
the  Harbors  and  Navigation  Code,  on  January  14,  1958,  the  Attorney 
General  rendered  an  Opinion  No.  57-205,  Vol,  31  AGO  17  on  the 
subject  of  the  power  of  the  Legislature  to  classify  possessory 
interests  for  the  purpose  of  taxation  which  would  indicate  that 
the  Legislature  exceeded  its  constitutional  powers  in  adopting 
Section  3065  of  the  Harbors  and  Navigation  Code. 

The  Attorney  General's  opinion  was  rendered  in  response 
to  a  request  for  his  views  by  the  State  Board  of  Equalization  as  to 
the  validity  of  Section  107,1  of  the  Revenue  and  Taxation  Code 
adopted  in  1957  which  classified  leasehold  interest  in  tax  exempt 
property  as  personal  property  and  provided  different  methods  of 
valuation  as  between  leasehold  interests  created  prior  to  the 
decision  in  the  case  of  De  Luz  Homes,  Inc.  v.  County  of  San  Diego, 
45  Cal.  2d  546,  and  leasehold  interests  in  such  property  created 
thereafter. 

The  Attorney  General  concluded  that  "Possessory  interests 
in  land  and  improvements  are  real  property  within  the  meaning  of 
Article  XIII  of  the  California  Constitution,  and  as  a  consequence, 
the  Legislature  is  without  authority  to  classify  them  as  personal 
property  or  to  afford  them  special  tax  treatment."  The  reasoning 
of  the  Attorney  General  is,  in  part,  as  follows: 

"The  Constitution  does  not  give  the  Legislature  any 
power  to  create  special  classifications  of  real  property. 
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Article  XIII,  section  14  of  the  Constitution  does  provide 
that  the  Legislature  shall  have  power  to  'classify  any  and 
all  kinds  of  personal  property  for  the  purposes  of  assess- 
ment and  taxation  in  a  manner  and  at  a  rate  or  rates  in 
proportion  to  value  different  from  any  other  property  in 
this  State  subject  to  taxation  and  may  exempt  entirely 
from  taxation  any  or  all  forms,  types  or  classes  of  per- 
sonal property, '  This  provision  allowing  the  Legislature 
to  give  special  classification  to  personal  property  was 
added  to  the  Constitution  in  1933, 

"It  seems  apparent  that  the  Legislature  is  without 
authority  to  specially  classify  real  property  and,  on 
the  contrary,  is  required  to  effectuate  the  constitu- 
tional provision  that  all  property  shall  be  assessed 
according  to  its  value.  Therefore,  if  possessory  interests 
in  land  and  improvements  are  real  property  within  the 
meaning  of  the  California  Constitution,  the  Legislature 
cannot  afford  them  special  tax  treatment  merely  by  a 
legislative  declaration  that  possessory  interests  are 
personal  property.  It  is  apparent  that  if  the  Legisla- 
ture had  unrestricted  power  to  determine  what  is  real 
property  and  what  is  personal  property  within  the  meaning 
of  section  14  of  Article  XIII,  the  constitutional  provision 
limiting  the  power  of  the  Legislature  to  classification  of 
personal  property  only  for  tax  purposes  would  be  vitiated. 
Indeed,  if  the  Legislature  were  deemed  to  have  the  unre- 
stricted power  to  decide  what  is  real  and  what  is  personal 
property,  there  would  be  nothing  to  prevent  the  Legislature 
from  declaring  all  land  to  be  personal  property  and  to 
enact  legislation  exempting  some  or  all  land  in  this  State 
from  property  taxes. 

"It  remains  to  consider,  therefore,  whether  possessory 
interests  in  land  and  improvements  fall  into  the  category 
of  personal  property  referred  to  in  section  14  of  Article 
XIII  of  the  California  Constitution,  over  which  the  Legis- 
lature may  exercise  its  power  of  classification,  or 
whether  such  possessory  interests  are  real  property  and 
therefore  outside  of  the  purview  of  section  14  of  Article 
XIII.  The  statutory  definitions  of  real  property  and 
personal  property  for  tax  purposes  in  effect  at  the  time 
that  the  above  referred  to  provision  of  section  14  of 
Article  XIII  was  adopted  in  1933,  together  with  other 
guides  to  constitutional  construction,  must,  therefore, 
be  examined.  At  the  time  the  1933  amendment  of  section  14 
of  Article  XIII  was  adopted,  section  3617  of  the  Political 
Code  provided: 
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'"The  term  "real  estate"  includes:   (1)  The  possession 
of,  claim  to,  ovmership  of,  or  right  to  the  possession 
of  land  ,  .  . ' 
This  provision  was  included  in  the  Political  Code  in  1872 
as  a  continuation  of  the  definition  of  real  estate  found  in 
the  Statutes  of  1861,  Chapter  401,  page  421,  Section  5, 
which  provided: 

"'The  term  "real  estate",  whenever  used  in  this 
act,  shall  be  deemed  and  taken  to  mean  and  include, 
and  it  is  hereby  declared  to  mean  and  include,  the 
ovmership  of,  or  claim  to,  or  possession  of,  or 
right  of  possession  to,  any  land  within  the  State; 
and  the  claim  by,  or  possession  of,  any  person, 
firm,  corporation,  association,  or  company,  to 
any  land,  shall  be  listed  under  the  head  of  real 
estate;  .  ,  .' 

"The  provisions  of  section  3617  of  the  Political  Code 
quoted  above  have  been  transferred  without  change  to 
section  104  of  the  Revenue  and  Taxation  Code. 

"The  California  Supreme  Court,  moreover,  has  held 
that  possessory  interests  in  land  and  improvements  are 
real  property  (Bakersfield  and  Fresno  Oil  Company  v. 
Kern  County  (1904),  144  Cal .  148;  San  Pedro  etc.  R7R. 
Co.  V.  Los  Angeles  (1919),  180  Cal.  18). 

"Thus,  for  a  period  of  approximately  seventy  years 
prior  to  the  1933  amendment  of  section  14  of  Article  XIII, 
possessory  interests  in  land  were  real  property  for  tax 
purposes  under  California  law.  Moreover,  possessory 
interests  have  remained  real  property  under  California 
law  for  a  period  of  twenty- four  years  subsequent  to  the 
1933  amendment  of  section  14  of  Article  XIII.   It  follows, 
therefore,  that  the  term  'personal  property'  as  used  in 
section  14  of  Article  XIII  does  not  include  possessory 
interests  in  land  and  improvements  since  for  almost  a 
hundred  years  such  possessory  interests  have  been  real 
property  under  California  law.  In  the  absence  of  some 
contrary  indication  in  a  constitutional  provision,  the 
statutory  definitions  in  effect  at  the  time  a  constitu- 
tional amendment  is  enacted  govern  the  interpretation  of 
those  terms  in  the  constitutional  provision  (City  of 
Pasadena  v.  County  of  Los  Angeles  (1920),  182  Cal,  171). 
Accordingly,  the  Legislature  has  no  power  to  create  a 
special  classification  for  possessory  interests  in  land 
and  improvements  and  the  legislative  attempt  to  do  so  by 
the  enactment  of  section  107.1  of  the  Revenue  and  Taxation 
Code  is  of  no  effect." 
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"There  can  be  no  question  of  the  power  of  this  State  to 
tax  possessory  interests  in  real  property  (De  Luz  Homes, 
Inc.  V.  County  of  San  Diego,  45  Cal.  2d  546;  Calif,  Const., 
Art.  XIII,  sec.  9a;  Rev.  &  Tax,  Code,  sec,  107).  That 
these  interests  are  taxable  as  real  property  rather  than 
intangible  personal  property  is  demonstrated  by  the  fact 
that  possessory  interests  in  real  property  are  not  refer- 
red to  in  section  14  of  Article  XIII  of  the  California 
Constitution  quoted  above,  which  enumerates  all  of  the 
types  of  intangible  personal  property  taxable  by  this 
State  (Roehm  v.  County  of  Orange,  32  Cal.  2d  280,  284). 
The  absence  of  a  reference  to  possessory  interests  in 
real  property  in  section  14  of  Article  XIII  further  demon- 
strates that  the  power  therein  granted  to  the  Legislature 
to  classify  personal  property  was  not  intended  to  apply  to 
possessory  interests  in  real  property  and  that  such 
possessory  interests  for  property  tax  purposes  are  real 
property. 

Subsequent  to  the  Attorney  General's  opinion  the  Assessor 
of  the  County  of  Los  Angeles  disregarded  the  provisions  of  Section 
107,1  of  the  Revenue  and  Taxation  Code  in  assessing  leasehold 
interests  on  tax  exempt  land  owned  by  the  City  of  Los  Angeles  on 
the  ground  that  the  section  was  unconstitutional  and  void.  The 
Assessor's  determination  was  challenged  in  the  case  of  Forster 
Shipbuilding  Co.  y.  County  of  L.A.,  54  Cal,  2d  450  and  the  court 
following  generally  the  same  reasoning  as  that  used  by  the  Attorney 
General  concluded  that  the  attempt  by  the  Legislature  to  classify 
a  possessory  interest  represented  by  a  leasehold  in  tax  exempt 
land  as  personal  property  so  as  to  afford  it  special  tax  treatment 
was  beyond  its  constitutional  powers  and  invalid. 

Although  the  court  in  the  Forster  case  was  considering 
a  leasehold  interest,  language  used  in  the  decision  and  its 
reasoning  as  well  as  the  language  used  and  reasoning  of  the 
Attorney  General's  opinion  would  include  all  possessory  interests 
in  tax  exempt  land.  Thus,  the  court  in  the  Forster  case  stated 
as  follows,  pp.  455,  456,  457: 

"Leasehold  interests  in  tax-exempt  land,  however, 
are  not 'personal  property'  within  the  meaning  of  sec- 
tion 14  of  Article  XIII,  The  relevant  paragraph  of 
section  14  was  added  to  the  California  Constitution  in 
1933.  At  that  time  section  3617  of  the  Political  Code 
provided:   'The  term  "personal  property"  includes 
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everything  which  is  the  subject  of  ovmership  not 
included  within  the  meaning  of  the  term  "real  estate" 
or  "improvements,"'  The  same  section  provided:   'The 
term  "real  estate"  includes:   1,  The  possession  of, 
claim  to,  ownership  of,  or  right  to  the  possession  of 
land  ,  ,  ,  , '   Possessory  interests  in  land  had  been 
legislatively  defined  as  'real  estate'  or  'real  property' 
for  purposes  of  taxation  since  1872  and  are  still  so 
defined  today.   (Rev.  6e  Tax.  Code,  §5  104,  106.)   This 
court  prior  to  1933  had  specifically  recognized  that 
possessory  interests  in  tax-exempt  land  are  roal  pro- 
perty for  purposes  of  taxation,   (San  Pedro  etc.  R^R. 
Co.  V.  City  of  Los  Angeles,  180  Cai'.  18,  20-21  [179  P. 
393] ;  see  Baker'sf leid  etc.'  Co.  v.  Kern  County,  144  Cal. 
148,  152-153  177  T7"892J  .)  Thus  at  the  time  section  14 
of  article  XIII  was  adopted  possessory  interests  in  land, 
including  leasehold  interests  in  tax-exempt  land,  had 
long  been  expressly  classified  by  both  statute  and 
judicial  decision  as  real  property  for  purposes  of  taxa- 
tion. Terms  used  in  a  constitutional  amendment  'must 
be  construed  in  the  light  of  their  meaning  at  the  time 
of  the  adoption  of  the  amendment,  and  cannot  be  extended 
by  legislative  definition,  for  such  extension  would,  in 
effect,  be  an  amendment  of  the  constitution,  if  accepted 
as  authoritative.'   (Pacific  G.  &  E.  COo  v.  Industrial 
Ace.  Com..  180  Cal.  497,  500  [181  P.  783U) 

"The  interpretation  given  to  the  term  'personal 
property'  as  used  in  section  9a  of  article  XIII  supports 
the  conclusion  that  possessory  interests  in  land  are  real 
property  for  purposes  of  taxation.  That  section  originally 
read:   'The  taxes  levied  upon  personal  property  for  any 
current  tax  year  where  the  same  is  not  secured  by  real 
estate  shall  be  based  .  .  , '   In  1936  the  section  was 
amended  to  read:   'The  taxes  levied  for  any  current  tax 
year  upon  personal  property  and  aseessments  upon  posses- 
sion ofj  claim  to,  or  right  to  the  possession  of  land  and 
upon  taxable  improvemetits  located  on  land  exernpt:  from 
taxation,  which  are  not  a  lien  upon  land  sufficient  in 
value  to  secure  their  payment,  shall  be  based  .  .  ,  ,' 
(Italics  added.)  The  insertion  of  the  new  phrases 
indicates  a  change  in  the  law  (Hyatt  v.  Allen,  54  Cal. 
353,  356;  Hammond  v.  McDonald,  49  Cal.  App.  2d  671,  681 
[122  P.  2d  332])  and  suggests  that  the  newly  specified 
interests  were  not  within  the  purview  of  'personal 
property'  as  used  in  the  original  provision.   Moreover, 
the  argument  submitted  to  the  voters  in  favor  of  the 
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amendment  stated  that  it  would  'simplify  the  collection 
of  taxes  on  these  property  rights  which  the  law  says  are 
real  property  but  which  are  not  land  .  .  ,  . '   (Italics 
added.)  As  used  in  section  9a  of  article  XIII,  therefore, 
the  term  'personal  property'  does  not  include  possessory 
interests  in  land.  The  same  term  has  the  same  meaning 
in  section  14  of  article  XIII,  since  the  two  sections 
are  ^  pari  materia, 

"Textual  analysis  of  section  14  suggests  the  same  re- 
sult. The  Legislature  is  authorized  to  classify  personal 
property  'in  pursuance  of  the  exercise  of*  its  power  to 
provide  for  the  assessment,  Isvy,  and  collection  of  taxes 
upon  all  forms  of  tangible  personal  property,  certain 
specified  types  of  intangiblas,  and  any  legal  or  equitable 
interest  therein.  It  cannot  be  assumed  that  the  provision 
authorizing  classification  was  intended  to  be  broader  in 
scope  than  the  power  that  it  was  designed  to  implement, 
(Roehm  v.  County  of  Oran^G,  32  Cal.  2d  280,  285  [196  P.  2d 
5501 .)   Since  the  leasehold  interests  in  tax-exempt  land 
are  not  tangible  personal  property,  a  specified  type  of 
intangible,  or  legal  or  equitable  interests  therein,  they 
are  not  within  the  power  of  classification  set  forth  in 
section  14." 

As  above  noted  both  the  Attorney  General's  and  this 
office  in  1953  and  1954  respectively  had  ruled  that  the  interest 
of  a  licensee  under  an  assignment  of  space,  now  called  a  License 
to  Use  Space  Non-Exclusive  (Exhibit  B)  constituted  a  possessory 
interest  in  tax  exempt  land.  Accordingly,  under  the  Attorney 
General's  ruling  in  Opinion  No,  57-205  and  the  decision  in  the  case 
of  Forster  Shipbuilding  Co.  v.  County  of  L.A.,  supra,  confiirming 
such  ruling,  it  appears  that  the  Legislature  exceeded  its  consti- 
tutional powers  in  attempting  to  legislatively  exempt  these 
interests  from  taxation  by  the  adoption  of  section  3065  of  the 
Harbors  and  Navigation  Code,  and  you  are  advised  that  the  posses- 
sory interest  of  a  licensee  under  a  License  to  Use  Space  Non- 
Exclusive  is  subject  to  assessment  and  taxation  if  you  determine 
that  such  interest  has  taxable  value. 

On  the  question  of  value  I  reiterate  here  what  was  stated 
by  my  predecessor  in  Opinion  No,  867: 

"Adverting  next  to  your  questions  regarding  the 
taxable  value  of  the  possessory  interests,  if  any,  you 
are  advised  that  these  are  not  legal  questions  upon 
which  I  can  properly  advise  the  Board  of  Supervisors 
sitting  as  a  Board  of  Equalization  and  as  a  matter  of 
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fact  any  attempt  for  me  to  do  so  would  be  improper  under 
the  law.  As  stated  in  the  case  of  Los  Angeles  Gas  & 
Electric  Co.  v.  County  of  Los  Angeles,  162  Cal.  164: 

'"The  law  necessarily  leaves  the  determination 
of  the  question  of  the  fact  of  value  to  certain 
officers,  and  when  it  appoints  tribunals  for  that 
purpoic,  as  in  this  state  primarily  the  assessor, 
ana.  for  purpose  of  review  the  board  of  super- 
visors acting  as  a  county  board  of  equalization, 
the  co-aclusion  of  those  tribunals  on  such  a 
question  of  fact  constitutes  a  judgment  that  is 
not  collaterally  assailable  in  the  courts. 


You  are  thus  advised. 


Very  truly  yours, 


TJB  THOMAS  M.  O'CONNOR 

City  Attorney 
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Honorable  Peter  Tamaras 

President  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Re:  Authority  of  Police  Commission  to 

Restore  Wages  of  Suspended  Policeman 
(Officer  Frank  G.  Kerlin) 

Dear  Supervisor  Tamaras: 

This  is  in  reply  to  your  letter  inquiring  whether  the 
Police  Commission  has  authority  to  restore  the  back  salary  of  a 
police  officer  who  is  suspended  on  charges  and  then  returned  to 
duty  after  dismissal  of  charges  without  having  a  hearing  before 
the  Police  Commission. 

Your  letter  refers  specifically  to  Police  Officer 
Frank  G.  Kerlin  and  a  summary  of  the  facts  relating  to  him  are 
as  follows: 

Officer  Kerlin  was  suspended  by  the  Chief  on 
December  1,  1965,  due  to  a  citizen's  complaint  brought  against 
him  for  assault  and  battery.   Charges  were  filed  with  the 
Police  Commission  on  December  6,  1965,  and  a  hearing  was  set 
for  December  13,  1965.   Officer  Kerlin  requested  that  the  Com- 
mission hearing  be  continued  until  his  criminal  trial  was  com- 
pleted, and  accordingly,  on  December  31,  1965,  he  went  on  leave 
of  absence  without  pay  under  the  provisions  of  Section  5.159  of 
the  Rules  and  Procedures  of  the  San  Francisco  Police  Department. 
On  February  9,  1966,  Officer  Kerlin  was  acquitted  of  the  crimi- 
nal charges  after  trial  in  the  Municipal  Court  and  he  was  re- 
turned to  duty  by  the  Chief  on  that  same  day.   The  charges 
pending  before  the  Commission  were  then  dismissed  without  a 
hearing. 

Section  155  of  the  Charter  provides  in  part: 

"Members  of  the  fire  or  the  police  department 
guilty  of  any  offense  or  violation  of  the  rules  and 
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regulations  of  their  respective  departments,  shall 
be  liable  to  be  punished  by  reprimand,  or  by  fine 
not  exceeding  one  month's  salary  for  any  offense, 
or  by  suspension  for  not  to  exceed  three  months,  or 
by  dismissal,  after  trial  and  hearing  by  the  com- 
missioners of  their  respective  departments  .  '.    T 

"Subject  to  the  foregoing  members  of  either 
department  shall  not  be  subject  to  dismissal,  nor 
to  punishment  for  any  breach  of  duty  or  misconduct, 
except  for  cause,  nor  until  after  a  fair  and  impar- 
tial trial  before  the  commissioners  or  their  re- 
spective  departments,  upon  a  verified  complaint 
filed  with  such  commission  setting  forth  specifi- 
cally the  acts  complained  of,  and  after  such 
reasonable  notice  to  them  as  to  time  and  place  of 
hearings  as  such  commission  may,  by  rule,  prescribe. 
The  accused  shall  be  entitled,  upon  hearing,  to 
appear  personally  and  by  counsel;  to  have  a  public 
trial;  and  to  secure  and  enforce,  free  of  expense. 
The  attendance  of  all  witnesses  necessary  for  his 
defense. "   (Emphasis  added.) 

As  noted  from  the  emphasized  portion  of  Section  155, 
that  section  requires  that  members  of  the  Fire  or  Police  De- 
partments shall  not  be  punished  by  reprimand,  fine,  suspension 
or  dismissal  except  for  cause  and  after  trial  and  hearing  by 
the  commissioners.   The  accused  shall  be  entitled  to  appear 
personally  or  by  counsel  at  the  hearing,  to  have  a  full  trial 
and  secure  the  attendance  of  all  witnesses  necessary  for  his 
defense. 

A  review  of  the  subject  proceeding  shows  that  the 
Commission's  refusal  to  restore  Officer  Kerlin's  back  salary 
resulted  in  his  punishment  by  fine  of  one  month's  salary 
(December  1  through  December  31,  1965)  without  having  a  trial 
and  hearing  under  Section  155  of  the  Charter.   Where  a  charter 
or  statute  provides  that  an  employee  shall  not  be  removed  or 
punished  except  for  cause  and  after  hearing  the  employee  must 
be  afforded  a  fair  and  formal  hearing  with  an  opportunity  to 
defend  against  the  charges  (Keenan  v.  San  Francisco  Unified 
School  District,  34  Cal.  2d  70S;  LaPrade  v.  Department  of 
Water  and  Power,  27  Cal.  2d  47;  Steen  v.  Board  of  Civil 
Service  Commissioners,  26  Cal.  2d  716;  Bannerman  v.  Boyle,  160 
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Cal.  197).   It  is  my  conclusion  that  Officer  Kerlin's  punish- 
ment was  illegal  because  he  was  not  afforded  procedural  due 
process  required  by  Section  155  of  the  Charter.   A  public 
employee  who  is  removed,  suspended  or  laid  off  without  compli- 
ance with  Charter  provisions  is  entitled  to  back  salary  for 
the  period  of  the  illegal  removal,  suspension  or  layoff  (Lotts 
V.  Board  of  Park  Commissioners,  13  Cal.  App.  2d  625;  see  also 
City  Attorney  Opinion  No.  1271  dated  June  24,  1958).   Since 
Officer  Kerlin  was  punished  by  a  fine  of  one  month's  salary 
without  compliance  with  the  procedural  requirements  of  Section 
155,  the  Police  Commission  should  order  payment  of  back  salary 
for  the  one-month  period  of  his  suspension  prior  to  his  re- 
quest for  leave  of  absence  without  pay. 


You  are  thus  advised. 


Very  truly  yours, 


MCK 


THOMAS  M.  O'CONNOR 
City  Attorney 


cc:  Thomas  J.  Cahill 
Chief  of  Police 
Hall  of  Justice 
850  Bryant  Street 
San  Francisco  94103 


Alfred  G.  Amaud 

Assistant  Deputy  Chief  of  Police 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco  94103 
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Ellis  D.  Sox,  M.D. 
Director  of  Public  Health 
101  Grove  Street 
San  Francisco,  California 


Re:   Liability  of  City  and  County  of 

San  Francisco  for  Injury  to  or  by 
Patients  in  Psychiatric  Ward 

Dear  Dr.  Sox: 

You  have  asked  my  advice  concerning  the  liability  of  the 
City  and  County  of  San  Francisco  under  certain  circumstances  for 
injury  to  or  by  patients  admitted  to  the  psychiatric  ward  of  San 
Francisco  General  Hospital, 

Since  1963  all  liability  imposed  upon  public  entities  is  by 
statute,  including  medical,  hospital  and  public  health  activities. 
For  the  purposes  of  a  review  of  applicable  provisions  of  the 
statute,  the  subject  is  discussed  under  the  subheadings  which 
follow.   Your  specific  questions  are  answered  at  the  conclusion  of 
the  review. 

1,  Liability  of  Public  Entity  for  Injuries 
to  Patients  in  Mental  Institutions. 

Public  entities  are  declared  in  Section  854.8  of  the  Govern- 
ment Code  immune  from  liability  for  injuries  caused  by  any  person 
as  well  as  for  injuries  to  any  person  "committed  or  admitted  to  a 
mental  institution." 

A  "mental  institution"  is  defined  as  "any  facility  for  the 
care  or  treatment  of  persons  committed  for  mental  illness  or  addic- 
tion." The  term  "medical  facility"  includes  "a  hospital,  infirmary, 
clinic,  dispensary,  mental  institutions,  or  similar  facility," 
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And  "mental  illness  or  addiction"  denotes  "mental  illness,  mental 
disorder  bordering  on  mental  illness,  mental  deficiency,  epilepsy, 
habit  forming  drug  addiction,  narcotic  drug  addiction,  dipsomania 
or  inebriety,  sexual  psychopathy,  or  such  mental  abnormality  as  to 
evidence  utter  lack  of  power  to  control  sexual  problems," 

Neither  "admitted"  nor  "committed"  is  defined.   However,  it 
would  appear  that  the  use  of  the  word  "admitted"  refers  to  those 
patients  who  are  received  into  a  mental  institution  upon  applica- 
tion by  themselves,  a  relative  or  friend,  health  officer  or  physi- 
cian, or  pursuant  to  emergency  detention  procedures.   In  contrast, 
the  term  "committed"  appears  to  apply  to  those  patients  accepted 
into  the  mental  institution  upon  court  order. 

The  aforementioned  immunity  given  to  public  entities  goes 
beyond  malpractice  and  covers  every  kind  of  injury,  except  for 
motor  vehicle  accidents  which  will  be  discussed  hereafter,  under 
subheading  2,  even  those  having  no  direct  relation  to  the  quality 
or  kind  of  medical  treatment  being  administered, 

A  few  cases  pertaining  to  mental  patients  have  been  decided 
since  the  1963  legislation  and  all  have  held  that  there  was  no 
direct  liability  on  the  public  entity  under  the  facts  pleaded.   In 
County  of  Los  Angeles  v,  Superior  Court,  62  Cal.2d  839,  there  was  a 
claim  for  injuries  from  a  fall~from  a  bed  in  a  psychiatric  ward 
where  the  physician  recommending  admittance  to  the  psychiatric  unit 
had  prescribed  soft  restraints  or  bed  rails  because  the  patient  was 
likely  to  injure  herself.   In  Loop  v.  State  of  California,  240  A,C,A. 
657,  the  parents  brought  an  action  for  the  death  of  their  son  as 
the  result  of  a  fight  with  another  patient,  alleging  that  the  state 
was  negligent  in  failing  to  provide  proper  attention  and  super- 
vision to  prevent  the  fight.  And  in  Moxon  v.  County  of  Kern,  233 
Cal.App.2d  393,  another  death  action,  the  widow  claimed  that  the 
death  resulted  from  an  attack  by  another  in-patient  in  the  mental 
ward  of  the  hospital.  There  it  was  charged  that  there  was  negli- 
gent operation  of  the  hospital  in  a  failure  to  provide  proper 
guards  or  safety  procedures  to  prevent  such  harm. 

While  the  public  entity  is  immune  from  liability,  its 
employees  are  not.  The  employee  remains  liable  for  injuries^ 
proximately  caused  by  his  negligent  or  wrongful  act  or  omission. 
(Section  854.8(2Xd)Government  Code.)   However,  the  public  entity 
in  its  discretion  may  pay  any  judgment,  compromise  or  settlement 
or  indemnify  an  employee.   But  it  is  mandatory  for  the  public 
entity  to  pay  any  judgment  where  it  is  against  an  employee  licensed 
in  one  of  the  healing  arts  under  Division  2  of  the  Business  & 
Professions  Code  for  malpractice  arising  from  an  act  or  omission 
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in  the  scope  of  employment. 

Persons  who  receive  licenses  under  Division  2  of  the  Busi- 
ness &  Professions  Code  are  dentists,  physical  therapists,  labora- 
tory technologists,  nurses  and  vocational  nurses.   Physicians, 
psychologists  and  psychiatric  technicians  receive  certificates  to 
practice  and  pharmacists  are  registered.   Regardless  of  the  differ- 
ence in  terminology  in  Division  2  of  the  Business  &  Professions 
Code,  it  is  my  opinion  that  all  of  the  foregoing  persons  would  be 
held  to  be  a  person  licensed  in  the  healing  arts  and  entitled  to 
indemnification  by  the  public  entity. 

Thus,  the  effect  of  Section  854.8  is  to  insulate  the  public 
entity  from  direct  liability  but  require  it  to  pay  any  judgment 
resulting  from  a  claim  based  on  malpractice  against  an  employees 
(County  of  Los  Angeles  v,  Superior  Court,  supra,  at  p,  844.) 

2,   Liability  of  Public  Entity  for  Injuries 
to  Patients  in  Automobile  Accidents, 

Section  17001  of  the  Vehicle  Code  is  an  express  statutory 
exception  to  the  general  immunity  of  a  public  entity  for  injuries 
to  patients  in  mental  institutions,   (See  Section  854, 8(b)  of  the 
Government  Codec)   That  section  imposes  liability  for  the  death  or 
injury  to  person  or  property  as  the  result  of  a  negligent  or  wrong- 
ful act  or  omission  in  the  operation  of  a  motor  vehicle  by  an 
employee  acting  within  the  scope  of  his  employment.  Therefore,  if 
any  mental  patient  were  to  be  injured  as  the  result  of  an  automobile 
accident  caused  by  the  negligence  of  an  employee  acting  in  the 
course  of  his  employment,  the  public  entity  would  be  liable.  This 
would  be  true  whether  the  employee  was  driving  a  private  automobile 
or  one  owned  by  the  public  entity  since  the  Vehicle  Code  applies  to 
"any"  motor  vehicle.  However,  if  the  patient  were  riding  in  a 
private  automobile  driven  by  other  than  an  employee  of  the  public 
entity,  then  there  would  be  no  liability  on  the  public  entity. 

Where  a  hospital  employee  uses  his  own  private  auto  to 
transport  patients,  in  the  event  of  damage  to  his  auto,  either  as 
the  result  of  a  collision  or  otherwise,  there  would  be  no  legal 
obligation  upon  the  public  entity  to  reimburse  the  employee.   It 
would  be  the  responsibility  of  the  employee  to  see  that  he  is 
adequately  insured  against  the  risk. 
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3.  Liability  of  Public  Entity  Relating 
to  Confinement ,  Release  and  Parole 
of  Mental  Patients. 

Both  the  public  entity  and  the  public  employee  acting  within 
the  scope  of  employment  are  immune  from  liability  "for  any  injury 
resulting  from  determining  in  accordance  with  any  applicable  enact- 
ment" whether  "to  confine  a  person"  for  mental  illness  or  addiction 
and  the  terms  and  conditions  of  confinement  for  mental  illness  or 
addiction,   (Section  856(a)  of  the  Government  Code,)   "Applicable 
enactment"  means  confinement  as  authorized  by  law,  such  as,  for 
example.  Section  625(c)  of  the  Welfare  &  Institutions  Code  (mentally 
ill  person  dangerous  to  himself  or  others)  or  Section  6071  of  the 
Welfare  &  Institutions  Code  (request  for  voluntary  admission  by 
mentally  ill  person) , 

Section  856(a)  also  grants  an  immunity  to  both  public  eut:ity 
and  employee  for  any  injury  "resulting  from  determining  in  accor- 
dance with  applicable  enactment"  whether  to  parole  or  release  a 
person  from  confinement  for  mental  illness  or  addiction.  The 
immunity  here  was  enacted  because  the  Legislature  recognized  that 
the  determination  to  be  made  and  the  terms  and  conditions  of  con- 
finement necessarily  involve  a  high  degree  of  discretion  which 
should  not  be  influenced  by  questions  of  legal  liability. 

Hov/ever,  liability  may  be  imposed  for  failure  to  use 
reasonable  care  in  carrying  out  whatever  detcrmin':;tlon  (confinement, 
release,  parole)  has  been  mads,  because  the  act   or  omission  bringing 
about  the  injury  would  be  a  departure  from  a  defined  standard  of 
care, 

4,  Liability  of  Public  Entity  for  Injuries 
by  and  to  Escaping  or  Escaped  Mental 
Patients, 

Immunity  for  injury  caused  by  an  escaping  or  escaped  person 
committed  for  mental  illness  or  addiction  attaches  to  both  the 
public  entity  and  the  public  employee,   (Section  856.2  of  the 
Government  Code.)   The  immunity  would  preclude  the  courts  from 
imposing  liability  for  negligence  or  other  wrongful  act  or  omission 
in  the  supervision  and  care  of  a  mental  patient  known  to  have 
propensities  for  violence  and  escape,  as  has  been  imposed  under 
such  circumstances  in  other  jurisdictions.  The  application  of  this 
immunity  to  all  mental  patients  is  uncertain.   The  Legislative 
Committee  Comment  to  Section  856.2  indicates  that  decisions  regard- 
ing the  extent  of  freedom  given  and  the  nature  of  precautions  to 
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prevent  escape  of  mental  patients  should  be  determined  by  the 
proper  persons  "unfettered  by  any  fear  that  their  decisions  may 
result  in  liability."  There  are  no  cases  construing  this  section. 
However,  one  writer  in  the  field  of  governmental  liability  believes 
this  section  applies  to  those  parsons  who  were  "committed  only, 
making  the  section  inapplicable  to  persons  who  V7ere  voluntarily 
admitted  or  who  were  under  temporary  detention  or  confii.cment  for 
observation  and  diagnonic  for  purposes  of  commitment  prcceediogs. 
And,  in  additions  it  is  possible  that  there  would  be  no  Immupi.ty 
for  patients  who  violate  conditions  of  parole  or  leave  of  absence 
in  failing  to  return  or  report  to  designated  officers  as  distin- 
guished from  escape. 

Another  rjrea  of  uncertainty  with  respect  to  the  immunity 
provided  in  Section  856.2  is  whether  it  applies  to  an  injury 
suffered  by  an  escaped  mental  patient  or  addict.  There  have  hezr 
cases  in  other  jurisdictions  recognizing  li.^bility  when  the  esc-ine 
has  been  proven  to  be  the  result  of  a  wrongful  act  or  omission  by 
custodial  employees.   For  '?.xiinple,  liability  has  been  imposed  for 
frostbite  suffered  by  a  mental  patient  negligently  allowed  to  escape 
in  wintertime. 

5.   Defense  of  "Discretionary"  Action. 

In  addition  to  the  specific  immunities  heretofore  mentioned, 
there  is  an  immunity  applicable  to  public  employees  generally, 
inuring  to  the  benefit  of  the  public  entity  also,  for  injury  from 
an  act  or  omission  which  was  the  result  of  the  exercise  of  discre- 
tion vested  in  the  public  employee  whether  or  not  such  discretion 
be  abused.   (Sections  820.2  and  815.2(b)  of  the  Government  Code.) 
"Discretion"  has  been  defined  as  follows:   "'Discretion  in  the 
manner  of  the  performance  of  an  act  arises  when  the  act  may  be  per- 
formed in  one  of  two  or  more  ways,  either  of  which  would  be  lawful, 
and  where  it  is  left  to  the  will  or  judgment  of  the  performer  to 
determine  in  which  way  it  shall  be  performed.'"   (Elder  v. 
Anderson,  205  Cal.App.2d  326,  331.) 

You  are  advised  in  answer  to  your  specific  questions  as 
follows: 

1.  Where  there  is  an  injury  to  or  by  a  mental  patient 
permitted  to  move  about  the  psychiatric  ward  or  other  ward  of  the 
hospital. 

In  general,  there  would  be  immunity  from  direct  liability 
of  the  City  and  County  with  respect  to  any  patient  who  has  been 
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admitted  or  committed  to  the  psychiatric  ward  and  it  would  be 
immaterial  whether  the  mental  patient  was  a  minor  or  an  adult  as 
the  statutes  heretofore  discussed  do  not  grant  immunity  or  impose 
liability  on  that  criteria. 

An  employee  of  the  hospital,  however,  could  be  held  respon- 
sible for  any  injury  which  was  caused  by  his  negligence  or  wrongful 
act  or  omission.   City  may  become  indirectly  liable  under  circum- 
stances where  City  could  be  called  upon  to  pay  a  judgment  based  upon 
a  claim  against  an  employee. 

Whether  there  would  be  immunity  from  liability  for  injury 
to  a  nonpsychiatric  patient  in  a  place  other  than  the  psychiatric 
ward  is  uncertain  becaus-^  other  provisions  of  the  Government  Cods 
would  impose  liability  for  injury  to  a  nonpsychiatric  patient  bh 
the  result  of  a  wrongful  act  or  omission  on  the  part  of  the  public 
employee.   However,  if  the  injury  is  caused  by  a  patient  admittru 
or  committed  to  the  psychiatric  ward  of  the  hospital  and  as  Section 
854.8  grants  immunity  notwithstanding  any  other  provision  of  law," 
the  immunity  section  would  probably  prevail  and  there  would  be  no 
direct  liability.  There  could  be  an  indirect  liability  to  the  City 
and  County  under  certain  circumstances. 

Regardless  of  whether  the  mental  patient,  who  is  either 
injured  or  causes  injury  to  another,  was  a  felon  sent  under  court 
order  for  evaluation  or  has  a  "police  hold"  on  him,  there  would  be 
immunity  for  injury  if  it  can  be  said  that  the  mental  patient  was 
"admitted  or  committed"  to  the  hospital  psychiatric  ward.  Most 
patients  in  the  psychiatric  ward  would  fall  within  either  the 

admitted"  or  "committed"  category.   However,  there  is  the  possibi- 
lity that  a  particular  patient  would  not  be  so  categorized  and,  in 
such  case,  there  would  be  no  immunity  and  ordinary  rules  of  liabi- 
lity would  then  apply. 

Additionally,  the  legal  defense  could  be  urged  that  a 
determination  as  to  the  amount  of  freedom  to  allow  a  particular 
mental  patient  would  seem  to  require  the  exercise  of  discretion  and, 
therefore,  would  carry  with  it  both  an  immunity  for  the  person 
making  the  determination  and  the  City, 

2.  Where  there  is  an  injury  to  or  by  a  mental  patient 
permitted  to  participate  in  therapeutic  group  outings  such  as 
picnics  or  attendance  at  ball  games. 

It  is  uncertain  whether  the  iimnunity  for  injury  to  or  by 
mental  patients  would  apply  where  the  injury  occurred  off  the 
hospital  grounds.  However,  the  probability  is  that  there  would  be 
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immunity  for  direct  liability  to  the  City  and  County  since  the 
patients  are  still  technically  under  restraint  and  under  the 
supervision  of  the  hospital  medical  staff  while  on  an  outing. 
There  could  be  an  indirect  liability  to  City  under  certain  circum- 
stances. 

Again,  the  determination  as  to  whether  a  particular  mental 
patient  is  in  condition  to  participate  in  and  should  be  included 
in  group  outings  would  be  discretionary  and  a  court  could  decide 
there  would  be  an  immunity  from  liability  in  behalf  of  the  person 
making  the  determination  and  the  City. 

3,  Where  there  is  injury  to  or  by  a  mental  patient  per- 
mitted to  leave  the  hospital  upon  release  or  pass. 

The  determination  to  release  a  mental  patient  from  confine- 
ment in  the  hospital  or  to  permit  him  to  go  on  pass  would  seem  to 
come  within  the  immunity  granted  in  Section  856(a),   However,  even 
if  it  does  not,  a  defense  could  be  made  that  there  was  an  immunity 
from  liability  based  on  the  fact  that  the  determination  involves 
the  exercise  of  discretion  by  City  and  its  personnel. 

On  the  other  hand,  where  the  patient  does  not  return  at  the 
expiration  of  his  pass  period  or  at  other  times  as  prescribed  as 
conditions  of  his  release  or  pass,  it  could  be  held  that  there  is 
liability  upon  the  City,  assuming  that  there  was  some  wrongful  act 
or  omission  on  the  part  of  a  City  employee  in  allowing  the  release 
or  pass,  especially  if  it  could  subsequently  be  shown  that  after 
knowledge  of  the  failure  of  the  mental  patient  to  comply  with  the 
terms  of  his  release,  the  City  did  nothing  to  find  and  readmit  the 
patient  to  the  hospital, 

4,  Where  there  is  an  injury  to  or  by  an  escaping  or 
escaped  mental  patient. 

Those  mental  patients  admitted  or  committed  to  the  psychia- 
tric ward  of  the  hospital  who  walk  away  from  said  ward  without 
permission  are  escaped  mental  patients,  regardless  of  the  fact 
that  they  may  not  have  been  behind  locked  doors,  as  they  were  still 
under  restraint  either  by  court  order  or  by  medical  prescription. 

At  this  time,  in  view  of  the  use  of  the  word  "committed" 
only  in  the  statute  establishing  immunity  from  liability  for  injury 
by  an  escaped  mental  patient,  a  court  could  find  that  there  would 
be  liability  imposed  on  the  City  for  injury  by  an  escaped  mental 
patient  who  is  confined  in  the  psychiatric  ward  by  other  than 
judicial  order.   However,  liability  could  only  result  where  there 
is  some  wrongful  act  or  omission  on  the  part  of  the  hospital  staff 
or  the  City  which  permits  the  escape  and  contributes  to  the  injury. 
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In  the  case  of  a  mental  patient  who  has  only  been  admitted, 
as  contrasted  with  committed,  to  the  psychiatric  ward  of  the 
hospital,  the  degree  of  restraint  that  should  be  employed  may  be 
viewed  by  a  court  to  be  an  exercise  of  discretion  and,  therefore, 
there  may  still  be  immunity  except  that  the  failure  to  carry  out 
the  degree  of  restraint  prescribed  would  give  rise  to  liability, 
assuming  the  wrongful  act  or  omission  proximately  contributed  to 
the  injury.   And  this  discretionary  immunity  could  also  apply 
regarding  the  liability  of  the  City  for  injury  to  an  escaped  or 
escaping  mental  patient,  which  is  discussed  in  the  next  paragraph. 

There  is  an  area  of  potential  liability  for  injury  Jto  an 
escaped  mental  patient,  for  the  statute  granting  immunity  only 
speaks  of  "injury  caused  ^  an  escaping  or  escaped  person," 
(Emphasis  added.)  Thus,  where  a  mental  patient  escapes  from  the 
hospital  by  reason  of  a  wrongful  act  or  omission  proximately 
contributes  to  the  injury  suffered  by  the  patient,  the  City  would 
probably  be  held  to  be  liable  for  such  injury. 

On  the  issue  of  immunity  from  liability  for  injury  to  or  by 
an  escaped  mental  patient,  it  can  be  expected  that  the  courts  in 
interpreting  the  statute  will  give  some  significance  to  the  fact 
that  the  statute  does  not  mention  persons  admitted"  for  mental 
illness  or  "injuries  to"  a  mental  patient,  by  limiting  the  immunity 
from  liability  only  to  injuries  caused  b^  a  person  who  has  been 
committed  to  a  mental  institution. 

5.  Failure  to  have  psychiatric  and  nursing  personnel  who 
can  be  readily  identified  in  an  emergency  or  for  hospital  adminis- 
tration and  security. 

Where  the  foregoing  failure  is  a  contributing  factor  to 

an  injury  to  or  by  a  mental  patient  in  the  psychiatric  ward,  there 

would  be  no  increased  liability  upon  the  City  as  there  would  be 
an  immunity  expressly  given  by  statute. 

However,  in  any  situation  where  there  may  be  no  immunity, 
as  in  the  escape  situations  discussed  above,  any  circumstance 
hindering  the  remedying  of  an  emergency,  lessening  security  in  the 
psychiatric  ward  below  a  reasonable  standard  or  interfering  with 
proper  hsopital  administration  can  be  the  very  act  or  omission 
which  may  impose  liability  upon  the  City,  provided  the  act  or 
omission  can  be  shown  to  have  proximately  resulted  in  the  injury. 

The  1963  statute  contains  language  which  must  be  interpreted 
by  the  courts  before  a  definite  opinion  on  liability  of  the  City 
and  County,  either  direct  or  indirect,  can  be  assessed  in  areas 
covered  by  your  questions,   I  am  sending  this  review  to  you  for 
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your  information.  When  you  have  reviewed  it,  either  Mr.  Edmund 
Bacigalupi  of  this  office  or  I  will  be  glad  to  discuss  any  specific 
problem  with  you  in  further  detail.  We  will  also  keep  you  advised 
with  respect  to  any  future  court  decisions  which  rule  on  the 
question  of  liability  in  connection  with  the  questions  you  have 
submitted. 

In  conclusion,  I  advise  you  that  under  all  the  circumstances, 
in  order  to  guard  against  any  potential  liability  of  the  City  and 
County  which  may  be  created  in  these  areas  by  a  failure  to  do  so, 
you  should  establish  and  carry  out  practices  and  procedures  for  the 
care,  treatment,  confinement  and  protection  of  psychiatric  patients 
which  conform  to  or  are  better  than  standard  psychiatric  institu- 
tional procedures. 

Very  truly  yours. 


THOMAS  M,  O'CONNOR 
^AB  City  Attorney 


Letter  Opinion  No.  67-4-A 


January  30,  1967 


Thomas  J.  Cahill 

Chief  of  Police 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 

Re:   Validity  Throughout  State  of  License 
Granted  to  Carry  Concealed  Firearm 
in  San  Francisco 

Dear  Chief  Cahill: 

This  is  in  reply  to  your  letter  concerning  the  validity 
throughout  the  State  of  California  of  a  license  granted  to  carry 
a  concealed  firearm  in  the  City  and  County  of  San  Francisco. 

You  have  particular  reference  to  Section  12050  of  the 
Penal  Code  which  provides  as  follows: 

"The  sheriff  of  a  county,  and  the  board  of 
police  commissioners,  chief  of  police,  city  marshal, 
town  marshal,  or  other  head  of  the  police  department 
of  any  city  or  county,  upon  proof  that  the  person 
applying  is  of  good  moral  character,  and  that  good 
cause  exists  for  the  issuance  may  issue  to  such  person 
a  license  to  carry  concealed  a  pistol,  revolver,  or 
other  firearm  for  a  period  of  one  year  from  the  date 
of  the  license." 

It  is  noted  that  Section  12050  is  part  of  The  Danger- 
ous VJeapons'  Control  Law,  codified,  in  1953,  as  Sections  12000- 
12520  of  the  Penal  Code.   Nowhere  in  The  Dangerous  Weapons'  Con- 
trol law  is  there  any  geographical  limitation  mentioned  concerning 
the  license  provided  in  12050. 

I  have  not  been  able  to  locate  a  case  directly  discus- 
sing this  issue.   However,  the  1963  California  case  of  People  v. 
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Bass.  33  Cal.  Rptr.  365;  225  C.A.2d  Supp.  777,  and  a  careful 
examination  of  The  Dangerous  V/eapons'  Control  Law  itself  would 
appear  to  indicate  that  a  license  granted  pursuant  to  Section 
12050  of  the  Penal  Code  to  carry  concealed  firearms  in  San 
Francisco  is  valid  throughout  the  State. 

Penal  Code  Sections  12050,  12051,  12052,  12053  and 
12054  are  found  in  Article  3,  "Licenses  to  Carry  Concealed 
Weapons*'  of  Title  2,  "Control  of  Deadly  Weapons." 

Section  12051  provides  for  uniformity  in  applications 
and  licenses  throughout  the  State,  upon  forms  prescribed  by  the 
Attorney  General. 

Section  12052  provides  for  the  forwarding  of  the 
applicant's  fingerprints  to  the  State  Bureau  of  Criminal  Identi- 
fication and  Investigation. 

Section  12053  provides  for  the  filing  of  copies  of 
the  issued  license  with  the  State  Bureau  of  Criminal  Identifica- 
tion and  Investigation 

Section  12054  provides  for  transmitting  one-half  of 
the  application  fee  to  the  State  Bureau  of  Criminal  Identifica- 
tion and  Investigation. 

Considering  Article  3  of  the  State  Penal  Code  as  a 
whole,  it  would  appear  that  what  we  are  actually  concerned  with 
is  a  State  license,  and  that  local  governments  are  merely  agents 
of  the  State  for  the  purpose  of  issuing  the  license. 

The  Bass  case  conceited  a  violation  of  a  Los  Angeles 
City  Ordinance  making  it  an  offense  to  carry  a  concealed  knife. 
The  Court,  at  page  367,  enunciated  the  rule  as  follows: 

'"'The  rule  now  to  be  followed  is  that  a  local 
ordinance  is  in  conflict  with  the  general  law  not 
only  if  the  general  law  fully  occupies  the  field 
in  which  the  local  legislation  attempts  to  enter, 
but  also  if  the  legislature  has  intended  to  preempt 
the  field,  that  is,  to  keep  the  citizens,  and  others, 
out  of  it." 
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Applying  this  rule,  the  Court  concluded  that  the 
Legislature,  having  prohibited  the  carrying  of  certain  types 
of  knives,  had  shut  off  the  power  of  the  City  of  Los  Angeles 
to  forbid  the  carrying  of  the  particular  knife  possessed  by 
the  defendant. 

Although  the  Court  did  not  expressly  say  so,  the  Bass 
case  would  appear  to  stand  for  the  proposition  that  the 
California  Legislature  intended  to  preempt  the  field  of  regu- 
lation of  dangerous  weapons  and  that  any  local  ordinance  attempt- 
ing to  govern  in  this  area  would  be  in  conflict  with  the  State 
law  and  therefore  void.   If  this  is  so,  since  the  local  govern- 
ments have  no  authority  to  legislate  in  this  area,  I  can  find 
no  basis  upon  which  they  could  question  the  validity  of  the 
license  mentioned  in  your  letter. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
^EK  City  Attorney 


■>  ^-  V. 
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Mr.  Edward  A.  McDevitt 
Acting  General  Manager 
Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  Calif.  94117 

Subject:   Parents'  and  Volunteers'  Use  of 
Private  Autos  in  Transporting 
Children  to  and  from  Department 
Sponsored  Activities 

Dear  Mr.  McDevitt: 

The  following  is  for  your  information  in  advising 
Recreation  and  Park  personnel  concerning  transportation  of  children 
by  volunteers  to  department  sponsored  activities. 

Generally,  the  City  is  only  responsible  for  the  acts  of 
its  employees  performed  within  the  scope  and  course  of  their 
employment.   Parents  of  children  who,  on  their  own  initiative, 
volunteer  to  drive  in  their  private  vehicles  their  own  children 
or  other  children  to  department  sponsored  activities  would  be 
responsible  for  their  own  wrongful  conduct. 

Assuming  no  compensation  is  given  by  the  children  to 
the  volunteers,  the  scope  of  a  volunteer's  liability  would,  as  a 
general  rule,  be  limited  by  the  ambit  of  the  guest  statute  which 
provides  that  the  driver  of  a  vehicle  would  be  liable  to  a  "guest," 
the  children  herein,  only  if  it  could  be  established  that  injuries 
or  death  proximately  resulted  from  the  intoxication  or  willful 
misconduct  of  the  driver. 

There  may  be  special  circumstances,  however,  where  this 
general  rule  would  not  be  deemed  applicable.   For  example,  where 
a  volunteer,  without  prior  consent  of  a  parent  or  guardian,  gives 
a  ride  to  a  child  who  himself  does  not  have  the  maturity  or  oppor- 
tunity to  assent,  the  volunteer  could  be  held  liable  under  ordinary 
rules  of  negligence  for  injury  to  the  child. 

A  recreation  and  park  director  should  never  arrange  for 
a  ride  for  a  child  without  the  written  consent  of  a  parent  or 
guardian.   If  the  transportation  involves  a  large  group,  it  should 
be  coordinated  through  the  superintendent's  office. 
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If,  with  the  consent  of  the  parent,  a  director  arranges 
transportation  for  a  child  with  a  volunteer  and  a  subsequent 
accident  occurs,  the  volunteer,  if  at  fault,  would  be  legally 
responsible  for  the  injuries  to  the  child;  however,  his  responsi- 
bility would  again  be  limited  by  the  guest  statute.   The  fact  an 
employee  of  the  City  and  County  of  San  Francisco  arranged  for  the 
transportation  would  not  alone  create  any  liabilities  on  behalf 
of  the  City  and  County  for  the  injuries  to  the  child. 

In  conclusion,  the  acceptance  of  a  volunteer's  assistance 
in  the  transportation  of  children  to  department  sponsored  activi- 
ties is  not  contrary  to  the  approval  of  your  policy  not  to  allow 
City  employees  to  transport  children  in  private  automobiles  of 
employees  as  expressed  in  my  letter  to  you  of  September  20,  1966, 
since,  as  a  general  rule,  responsibility  for  the  injuries  to  the 
children  while  guests  in  the  automobile  is  with  the  volunteers. 

If  you  have  any  further  questions,  Mr.  William  Mallen  of 
this  office  or  I  will  be  glad  to  discuss  the  matter  with  you. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
W«rM  City  Attorney 


Letter  Ooinion  No.  67-6-A 


February   24,    1967 


Honorable  John  F.  Shelley 
Mayor  of  San  Francisco 
200  City  Hall 
San  Francisco,  California 

Subject:   San  Francisco  Unified  School  District  Cer- 
tificated Employee- -Appointment  to 
Board  of  Supervisors  or  other  Board 
or  Commission 

Dear  Mayor  Shelley: 

This  is  in  reply  to  your  letter  of  January  23,  1967 
inquiring  as  to  whether  a  certificated  employee  of  the  San  Francisco 
Unified  School  District  may  legally  be  appointed  to  membership  on 
the  Board  of  Supervisors  or  other  board  or  commission  of  the  City 
government. 

There  are  three  possible  objections  to  such  an  appoint- 
ment.  The  first  possible  objection  would  be  the  application  of  the 
doctrine  of  incompatibility  of  office,  the  second  a  possible  conflict 
of  interest  between  the  employment  by  the  school  district  and 
membership  on  a  board  or  commission  of  the  City  government  and  the 
third,  a  possible  prohibition  from  engaging  in  political  activity 
by  certificated  members  of  the  school  district. 

Preliminarily  to  a  discussion  of  these  possible  objections, 
certain  general  principles  should  be  noted.   They  are  as  follows: 

A.   The  San  Francisco  Unified  School  District  is  a 
separate  and  distinct  entity  from  the  government  of  the  City  and 
County  of  San  Francisco.   See  Lansing  v.  Board  of  Education,  7  Cal. 
App.  2d  211.   In  the  case  of  Hall  v.  City  of  Taft,  47  Carr"2d  177, 
the  Court  states: 

"Public  schools  are  matters  of  statewide  rather 
than  local  or  municipal  concern;  their  establishment, 
regulation  and  operation  are  covered  by  the  Constitu- 
tion and  the  state  legislature  is  given  comprehensive 
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powers  in  relation  thereto.   School  districts  are 
agencies  of  the  state  for  local  operation  of  the 
state  school  system." 

B.  A  certificated  member  of  the  Board  of  Education  is  an 
employee  of  the  school  district  and  not  of  the  local  government 
entity.   See  Leymel  v.  Johnson,  105  Cal.  App.  694. 

C.  Certificated  members  of  the  school  system  are 
employees  and  not  officers  of  the  school  district.   See  Martin  v. 
Fisher,  108  Cal.  App.  at  page  39,  wherein  the  Court  states: 

"The  position  of  a  teacher  in  the  public  schools 
of  California  is  not  an  office.   It  is  an  emplojmient  by 
contract  made  between  the  teacher  and  the  district. 
.  .  .  The  relation  between  the  district  and  the  teacher 
is  that  of  employer  and  employee.   ..." 

and  in  Main  v.  Claremont  School  District,  161  Cal.  App.  2d  189,  the 
Court  at  page  197  states: 

"The  law  is  definitely  settled  in  this  state  that 
a  teacher  does  not  hold  a  public  office  and  serves  as  an 
employee  of  the  district  under  an  emplojmient  contract." 

The  decision  also  holds  that  this  rule  applies  in  like  manner  to 
supervisory  and  administrative  certificated  employees. 

The  first  possible  objection  to  the  proposed  appointment 
relates  to  the  possibility  of  incompatibility  of  office.   In  common 
law  the  doctrine  does  not  apply  where  one  of  the  positions  is  that 
of  employment  rather  than  an  office.   (County  of  Marin  y.  Dufficy, 
144  Cal.  App.  2d  30;  46  Ops.  Att.  Gen.  iTT)      In  Volume  9  of  the 
Opinions  of  the  Attorney  General  64,  it  was  held  that  there  was  no 
incompatibility  between  the  position  of  a  high  school  teacher  and 
an  office  of  the  county  milk  inspector.   At  page  66  of  the  opinion, 
the  author  states : 

"The  common  law  prohibition  against  one  person  holding 
more  than  one  office  at  the  same  time  has  reference  to 
offices,  as  opposed  to  positions  in  the  public  service  in 
the  nature  of  employments  or  agencies." 

I  can  find  no  statutory  prohibition  against  certificated 
employees  of  a  school  district  holding  public  office  in  the  City 
government.   Charter  Section  142  prohibiting  the  holding  of  dual 
public  office  applies,  like  the  common  law  rule,  to  offices  and  not 
employments. 
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The  second  possible  objection  to  the  proposed  appointments 
would  have  to  do  with  the  doctrine  of  conflict  of  interest.   Unlike 
the  incompatibility  of  office  prohibition,  the  conflict  of  interest 
prohibition  contained  in  Section  222  of  the  Charter  applies  to 
employees  as  well  as  officers.   The  pertinent  provisions  of  said 
Section  222  provide  that  no  supervisor  or  officer  or  employee  of 
the  City  and  County  shall  engage  in  any  activity,  employment  or 
business  or  professional  work  or  enterprise  which  is  inconsistent, 
incompatible  or  in  conflict  with  his  duties  as  supervisor,  officer 
or  employee  or  with  the  duties,  functions  or  responsibilities  of 
his  appointing  power  or  the  department,  office  or  agency  by  which 
he  is  employed,  or  the  board  or  commission  of  which  he  is  a  member. 

Thus,  Section  222  prohibits  inconsistent,  incompatible 
or  conflicting  offices  or  employments.   Thus  it  is  possible,  although 
highly  improbable,  that  a  certificated  employee  of  the  school  system 
could  be  appointed  to  a  board,  the  activities  of  which  would  in  some 
way  conflict  with  his  interests  as  an  employee  of  the  school  district. 
In  this  connection,  it  should  be  noted  that  the  certificated 
employees  of  the  San  Francisco  Unified  School  District  participate 
and  can  participate  in  the  City's  Health  Service  System  and 
Retirement  System  and  that  the  Board  of  Supervisors  has  certain 
jurisdiction  over  said  systems  as  set  forth  in  the  Charter.   It  is 
possible  that  a  certificated  employee  participating  in  said  systems 
would  become  involved  in  a  conflict  of  interest  situation  if 
appointed  to  the  Board  of  Supervisors. 

Because  of  the  possibility  of  conflicts  of  interest,  it 
is  suggested  you  advise  me  specifically  to  which  board  or  commission 
it  is  proposed  that  said  certificated  employee  be  appointed  to 
determine  if  legal  objections  would  result  therefrom. 

A  possible  final  objection  would  be  a  prohibition  from 
engaging  in  pciitical  c\ctivities  by  such  c^a  appointee.   However, 
Section  13004  of  the  Education  Code  provides  as  follows: 

"Neither  any  local  legislative  body  nor  any  school 
district  governing  board  shall  enact  or  enforce  any 
ordinance  or  promulgate  or  enforce  any  rule  or  regulation 
which  limits,  during  their  off-duty  hours,  the  participa- 
tion of  school  employees  in  political  activities  not 
prohibited  by  this  code." 

There  is  no  provision  in  the  Education  Code  or  in  the  rules  of  the 
San  Francisco  Unified  School  District  specifically  prohibiting  the 
appointment  of  a  certificated  employee  to  a  board  or  commission  in 
the  City  government.  There  are  certain  rules  of  the  San  Francisco 
Unified  School  District,  however,  which  should  be  borne  in  mind  in 
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connection  with  your  proposed  appointment.   Rule  R  4130.1  prohibits 
telephone  calls  and  interviews  with  school  teachers  during  hours. 
Rule  P  6113  provides  that  teachers  must  be  at  their  classrooms  15 
minutes  before  the  opening  of  the  regular  school  day  and  remain  on 
duty  until  the  closing  of  school  unless  otherwise  directed  by  the 
Superintendent  or  excused  by  the  principal,  and  that  they  are  in  the 
service  of  the  school  district  during  that  entire  period.   Rule 
R  6112  specifies  the  hours  of  a  school  day,  usually  from  8:50  a.m. 
to  3:10  p.m.,  less  the  lunch  period.   These  rules  are  a  part  of  the 
school  district's  contract  of  employment.   (Board  of  Education  v. 
Matthews,  149  Cal.  App.  2d  265.)  Thus,  activities  which  would 
cause  an  employee  to  violate  them  could  technically  jeopardize  his 
employment. 

You  are  thus  advised. 

Very  truly  yours. 


THOMAS  M,  O'CONNOR 
WRL  City  Attorney 


Lett'eL   Opinion  t.'o,  0,-/-A 


March  3,  1967 


Mr,  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Taxation  Powers  of  City  and 
County  with  Reference  to 
Income  Tax,  Payroll  Tax  and 
Commuter  Tax 

Dear  Mr.  Dolan: 

This  is  in  reply  to  your  letter  inquiring  as  to  the 
legality  of  a  City  income  tax,  a  payroll  tax  and  a  commuter  tax 
and  in  connection  with  a  City  income  tax  as  to  the  possibility  of 
imposing  a  uniform  tax  on  residents  and  nonresidents  and  allowing 
the  residents  to  deduct  whatever  other  taxes  thsy  might  have  paid 
to  the  City. 

Considering  first  your  question  as  to  the  legality  of  a 
City  income  tiix,  your  aiitention  i3  direcccd  to  the  provisio-s  of 
Section  ITO'iil.S  of  the  P^evenue  and  Taxatior:  Code  which  read  as 
follows: 

" §  1 7041 , 5 ,  Authority  of  publrr.  agency  to  levy  income  tax; 
Applicabl]  ity  to  Tici-nse  tax  measu."'d  by  gross  receipts: 

"Notwithstanding  any  statute,  ordinance,  regulation,  rule 
or  decision  to  the  contrary,  :;o  city,  county,  city  and  county, 
governmanf.al  subdiv:*  sion,  district,  public  or  quasi-public 
corporation,  municipal  corporation,  -/vhether  incorporated  or 
not  or  v/hather  chartered  or  no::,  shs?.!  levy  or  collect  or 
cause  to  oe  levied  or  collected  any  tax  upon  the  income,  or 
any  part  thereof,  of  any  person,  resident  or  nonresident, 

"This  section  shall  not  be  construed  so  as  to  prohibit 
the  lavy  or  collection  of  any  oth9rwise  authorized  license 
tax  upon  a  business  measured  by  or  according  to  gross 
receipts," 


Letter  Opinion  No,  fil-l-k 
Mr.  Robert  J.  Dolan  -2-  March  3,  1967 


The  question  of  the  legality  of  a  City  income  tax  essen- 
tially depends  on  the  constitutional  validity  of  this  enactment  of 
the  Legislature  which  attempts  to  prohibit  the  levy  or  collection 
of  an  income  tax  by  a  chartered  municipality  in  California. 

San  Francisco ;,  being  a  charter  city  which  has  availed 
itself  of  the  provisions  of  flections  6  and  8  of  article  XI  of  the 
California  Constitution,  has  full  control  over  municipal  affairs 
unaffected  by  general  laws  on  the  same  subject,   (West  ^ast 
Advertising  Co.  v.  City  and  County  of  San  Francisco,  14  Cal.2d  516.) 
The  only  restriction  is  that  the  matter  must  be  a  municipal  affair 
and  not  prohibited  by  the  charter  or  the  Constitution  (City  of 
Glendale  v.  Trondsen.  48  Cal.2d  93). 

The  imposition  of  taxes  for  revenue  purposes  is  a  munici- 
pal affair.   (See:   Wert  Coast  Adv^^rtising  Co.  v.  City  and  County 
of  San  Francisco,  supra;  City  of" Gr-iTsr  Valley  v.  Walkinshaw,  34 
Cal.2d  595;  Ainsworth  v.  Bryant ,"3^"  Cal.2d  465;  Ex  Parte  Braun, 
141  Cal.  204;  In  Re  Mowak,  184  C&l .  701.) 


Where  the  general  law  conflicts  with  municipal  affairs 
on  the  same  subject  the  local  law  controls  and  the  municipality 
is  unaffected  by  the  general  law,   (Mullins  v,  Henderson,  75 
Cal.App.2J  117;  Wiley  v.  City  of  Berkeley,  136  Cal.App.2d  10.) 

The  provisions  of  section  17041.5  directly  conflict  with 
the  municipalities'  charter  powers  Co  levy  a  tax  for  revenue 
purposes,  a  municipal  affair,  ar.d  t'^is  section  of  the  state  law  is 
clearly  invalid  under  the  authorities  above  cited  unless  it  can  be 
supported  by  some  constitutional  grant  of  authority  to  the  Legis- 
lature to  make  the  enactment. 

Section  11  of  article  XIII  of  the  state  constitution 
provides  as  follows: 

"Income  taxes  may  be  assessed  to  and  collected  from 
persons,  corporations,  joint-stock  associations,  or  companies 
resident  or  doing  business  in  this  state,  or  any  one  or  more 
of  them,  in  such  cases  and  amounts,  and  in  such  manner  as 
shall  be  prescribed  by  law." 

Section  13  of  the  same  article  provides  that: 

"The  Legislature  shall  pass  all  laws  necessary  to  carry 
out  the  provisions  of  this  article." 

The  theory  would  unquestionably  be  advanced  that  the 
phrase  "prescribed  by  law"  as  used  in  section  11  of  article  XIII 
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means  by  a  law  enacted  by  the  Legislature  under  section  13  of 
article  XIII  as  distinguished  from  an  ordinance  and  that  the  Legis- 
lature is  therefore  constitutionally  empowered  to  either  authorize 
or  prohibit  the  levy  and  collection  of  an  income  tax  by  a  chartered 
municipality  in  California  and  that  in  the  absence  of  authorization 
by  the  Legislature,  the  municipality  would  have  no  power  to  levy 
such  a  tax. 

I  disagree  with  this  theory  for  the  reasons  hereinafter 
expressed. 

Section  13  of  article  XIII  provides  that  the  Legislature 
shall  pass  all  laws  necessary  to  carry  out  the  provisions  of  the 
article.  Thus,  the  provisions  of  article  XIII  by  specific  terms 
impose  many  mandatory  duties  on  the  Legislature  as  to  the  enactment 
of  laws  and  it  is  required  under  the  provisions  of  section  13  that 
the  Legislature  pass  the  laws  necessary  to  carry  these  mandates 
into  effect.  However,  the  section  imposes  no  duty  and  vests  no 
power  in  the  Legislature  to  enact  a  law  that  the  Legislature  is 
under  no  duty  or  has  no  power  to  enact  under  the  provisions  of 
article  XIII.  As  stated  in  the  case  of  People  v.  Central  Pac. 
R.R.  Co..  83  Cal.  393,  405-406: 

"Practically  admitting  that  the  scheme  is  'special' 
the  appellant  justifies  it  under  section  13  of  article  XIII 
of  the  constitution  above  quoted  claiming  that  the  Legis- 
lature is  not  only  authorized  but  required  to  pass  all  laws 
necessary  to  carry  that  article  into  effect.  That  is  true; 
but  it  is  not  authorized,  required,  or  empowered  to  pass 
laws  that  are  not  necessary  to  carry  it  into  effect.  .  ." 
(Emphasis  by  the  court.) 

It  is  to  be  noted  that  the  provisions  of  section  11  of 
article  XIII  are  permissive  and  in  the  area  of  their  permissive 
operation  are  self  executing.  At  the  time  the  Constitution  of  1879 
was  adopted  it  was  considered  that  income  taxes  could  be  levied  by 
public  entities  having  the  power  of  taxation  without  the  necessity 
of  constitutional  authorization.   However,  income  taxes  were  also 
frequently  regarded  as  taxes  on  income,  i.e.,  taxes  on  a  kind  of 
property.   (See  24  Cal.  Law  Review,  524,  526.)   Under  the  provi- 
sions of  section  1  of  article  XIII  taxes  on  property  had  to  be 
according  to  value  and  it  was  the  undoubted  purpose  of  section  11 
to  allow  graduated  taxes  on  income  based  on  reasonable  classifica- 
tion in  whatever  income  tax  law  would  be  enacted  under  competent 
authority  and  in  that  law,  provisions  could  be  made  for  such 
graduated  taxes  and  their  manner  of  levy. 

The  term  "prescribed  by  law"  as  used  in  section  11,  then. 
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was  just  as  inclusive  of  charter  law,  or  an  ordinance  passed  pur- 
suant to  such  law,  as  state  statutory  enactment.  Thus,  section  8 
of  article  XI  of  the  same  Constitution  as  adopted  in  1879  provided 
for  the  right  of  a  municipality  to  adopt  a  freeholders'  charter 
for  its  own  government  which,  as  the  section  specified  "shall 
become  the  organic  law  thereof."  (See:   Rothschild  v.  Bantel, 
152  Cal,  5.)  This  power  to  adopt  a  charter  for  its  own  government 
which  should  become  its  "organic  law"  included  the  power  to  impose 
taxes  for  municipal  purposes.   (See:   Security  Savings  Bank  &  Trust 
Co,  V.  Hinton.  97  Cal.  214.) 

In  the  case  of  Rothschild  v.  Bantel,  supra,  it  was  con- 
tended that  the  provisions  of  section  I65  of~article  XI  declaring 
"that  all  money  belonging  to  the  state,  or  to  any  county  or 
municipality  within  this  state,  may  be  deposited  in  any  national 
bank  or  banks  within  this  state,  or  in  any  bank  or  banks  organized 
under  the  laws  of  this  state,  in  such  manner  and  under  such  con- 
ditions as  may  be  provided  by  law"  (emphasis  added)  conferred 
authority  upon  the  state  legislature  to  enact  a  law  authorizing 
officers  of  the  municipality  of  the  City  and  County  of  San  Fran- 
cisco to  make  certain  deposits  of  municipal  money,  in  the  face  of 
an  express  prohibition  in  that  regard  contained  in  the  charter. 
The  court  in  rejecting  that  contention  stated,  in  part,  as  follows: 

"We  are  satisfied  that  the  constitutional  provision 
referred  to  cannot  reasonably  be  construed  as  accomplishing 
any  such  result.  The  sole  object  of  the  enactment  is 
apparent  from  its  language,  considered  in  connection  with 
the  then  condition  of  the  law  upon  the  subject.   It  had 
been  established  by  the  decision  of  this  court  in  Yarnell 
V.  City  of  Los  Angeles,  87  Cal.  603,  [25  Pac.  767],  that 
the  deposit  or  public  moneys  of  the  city  with  any  bank  or 
private  corporation,  even  when  the  freeholders'  charter 
of  the  city  in  terms  purported  to  authorize  the  same,  was 
prohibited  by  certain  provisions  of  the  state  constitution. 
Under  the  views  expressed  in  the  opinion  as  to  the  effect 
of  the  then  existing  constitutional  provisions,  it  was 
impossible,  in  the  absence  of  an  amendment  to  the  consti- 
tution in  that  regard,  to  make  valid  provision,  either  in 
any  general  law  of  the  state  or  in  a  freeholders'  charter, 
for  any  such  deposit  of  public  moneys.   It  was  intended 
by  the  constitutional  enactment  in  question  simply  to 
remove  the  constitutional  prohibition  then  existing,  and 
authorize  such  provision  to  be  made  by  the  proper  authority, 
subject  to  certain  expressed  limitations.  The  portion  of 
section  16?  that  declares  that  public  money  may  be  deposited 
in  certain  banks  is  strictly  permissive  in  character,  and. 
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standing  alone,  would  afford  no  pretense  for  a  claim  that  a 
city  having  the  right  to  make  its  own  provisions  as  to  munici- 
pal affairs  cannot  provide  that  its  own  officers  shall  retain 
the  custody  of  its  own  moneys,  and  that  the  same  shall  not 
be  deposited  in  any  bank  or  loaned.  The  words  'in  such 
manner  and  under  such  conditions  as  may  be  provided  by  law,' 
following  this  provision,  are  simply  a  limitation  upon  the 
permission  before  given,  the  effect  thereof  being  that  such 
deposits  may  be  made  on].y  in  the  manner  and  under  the  condi- 
tions provided  by  such  laws  as  may  properly  be  enacted  in 
regard  thereto.  As  to  the  state,  any  county,  or  any  munici- 
pality organized  under  the  general  municipal  corporation  act, 
such  laws  providing  for  the  deposit  and  the  manner  and 
conditions  thereof,  may  undoubtedly  be  enacted  by  the  legis- 
lature of  the  state.  But  when  we  come  to  the  matter  of  the 
safekeeping  of  the  moneys  of  a  municipality  having  a  free- 
holders' charter,  such  charter,  'the  organic  law'  of  the  city 
(Const.,  art,  XI,  sec,  8),  so  far  as  it  speaks  upon  the 
matter  at  all,  is,  subject  to  the  constitution,  the  para- 
mount law,  and,  except  as  provided  in  the  constitution, 
nothing  contrary  thereto  can  be  'provided  by  law.'   In  such 
a  case  the  charter  provision  is  the  'law'  referred  to  in  the 
constitutional  provision.  The  provision  is  not  that  the 
deposit  may  be  made  in  such  manner  and  under  such  conditions 
as  may  be  provided  by  the  legislature,  or  by  any  particular 
kind  of  law,  but  is  simply  'as  may  be  provided  by  law.' 
The  policy  of  the  state  as  to  the  supremacy  of  the  provisions 
of  a  freeholders'  charter  in  municipal  affairs  is  too  well 
established  to  warrant  the  drawing  of  the  inference  from  the 
language  under  consideration,  of  any  intention  to  authorize 
the  state  legislature  to  make  provision  contrary  to  pro- 
visions of  the  charter  in  that  behalf  as  to  the  manner  in 
which  the  city  and  county  of  San  Francisco  shall  hold  and 
manage  its  own  moneys."   (152  Cal,  5,  pp.  8-10) 

The  case  of  Security  Savings  Bank  6e  Trust  Co.  v.  Hinton, 
supra,  involved  the  power  of  the  City  of  Los  Angeles  to  provide  in 
its  charter  for  the  assessment  of  property  for  ad  valorem  taxation 
in  the  absence  of  a  general  law  passed  by  the  Legislature  autho- 
rizing it  to  do  so.  This  case  is  especially  significant,  for 
although  the  point  was  not  discussed  by  the  court,  section  10  of 
article  XIII  at  the  time  of  this  decision,  provided  that  all 
property  should  be  assessed  in  the  county,  city,  city  and  county, 
town,  tovmship  or  district  in  which  it  is  situated  "in  the  manner 
prescribed  by  law"  almost  identical  phraseology  to  that  contained 
in  section  11  which  was  "in  such  manner,  as  shall  be  prescribed 
by  law,"  The  court,  in  sustaining  the  validity  of  the  charter 
provision,  pointed  out  as  follows; 
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"But  the  authority  given  by  the  constitution  to  frame 
and  adopt  'a  charter  for  its  own  government'  which  'shall 
become  the  organic  law  thereof  is  comprehensive  enough  to 
authorize  a  provision,  such  as  that  contained  in  the  charter 
of  the  City  of  Los  Angeles,  providing  for  taxation  for 
municipal  purposes  .  ,  ," 

"It  is  undoubtedly  true  that  the  legislative  branch  of 
the  government  has  the  exclusive  power  of  taxation,  except 
so  far  as  that  power  is  restrained  by  the  constitution,  or 
delegated  by  the  legislature  or  the  constitution  to  local 
municipalities.   But  by  section  12  of  article  XI.,  above 
quoted,  the  legislature  is  prohibited  from  imposing  taxes 
upon  counties,  cities,  towns,  or  other  municipal  corpora- 
tions for  municipal  purposes.   It  must  therefore  follow 
that  in  authorizing  freeholders'  charters,  which  the  legis- 
lature cannot  change  or  amend,  the  power  of  taxation  being 
essential  to  municipal  existence,  that  power  is  necessarily 
implied.  In  speaking  of  municipal  corporations,  the 
supreme  court  of  the  United  States  said:   'When  such  a 
corporation  is  created,  the  power  of  taxation  is  vested  in 
it  as  an  essential  attribute  for  all  the  purposes  of  its 
existence,  unless  its  exercise  be  in  exoress  terms  pro- 
hibited.'  (United  States  v.  New  Orleans.  98  U.S.  393, 
See  also  Ralls  County  Court  y„  United  States,  105  U.S,  733; 
Peoria  etc.  R'y  So.  v.  People.  116  111.  401.)  The  impli- 
cation  of  this  power,  however,  does  not  rest  solely  upon 
the  power  to  create  and  adopt  a  charter  and  the  assent  of 
the  legislature  in  approving  it,  but  by  the  prohibition 
against  the  imposition  of  such  taxes  by  the  legislature; 
and  by  sections  13,  16,  17,  and  18  of  article  XI.,  pro- 
hibiting the  delegation  of  power  to  special  commissioners, 
private  corporations,  companies,  or  individuals  to  exercise 
the  power  of  municipal  taxation,  requiring  county  and  city 
taxes  to  be  paid  into  the  treasury,  prohibiting  the  making 
of  profit  out  of  county,  city  or  other  public  moneys,  and 
restraining  municipal  indebtedness  beyond  the  current 
revenue  without  making  provision  therefor,  the  constitution 
assumes  that  all  municipalities,  however  chartered,  shall 
have  and  exercise  the  power  of  taxation."  (97  Cal.  214, 
pp.  218,  219,  220) 

As  noted  in  the  Security  Savings  Bank  case,  the  power  of 
taxation  is  vested  in  a  municipality  as  an  essential  attribute  for 
all  the  purposes  of  its  existence  unless  its  exercise  be  in 
express  terms  prohibited  and  as  pointed  out  in  the  case  of 
Ainsworth  v.  Bryant,  supra,  page  472: 
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"Where  the  power  of  testation  has  been  lodged  in 
the  state  to  the  exclusion  of  municipalities  and  other 
entities  of  that  character  it  has  customarily  been  done 
by  specific  language  expressive  of  that  purpose." 

The  provisions  of  section  11  of  article  XIII  are  permis- 
sive, there  is  no  language  in  the  section  or  article  prohibiting 
the  assessment  or  levy  of  an  income  tax  by  municipalities  or  to 
indicate  an  intent  to  restrict  the  power  of  taxation  in  munici- 
palities vested  in  it  by  the  provisions  of  section  8  of  article  XI 
concurrently  adopted  as  part  of  the  same  Constitution,  which 
section  was  intended  as  stated  in  the  case  of  People  v.  Hoge,  55 
Cal,  612,  618  "to  emancipate  municipal  governments  from  the 
authority  and  control  formerly  exercised  by  them  by  the  Legisla- 
ture," On  the  other  hand  it  can  be  observed  from  the  same  article 
XIII  of  the  1879  Constitution  that  when  it  was  intended  that  the 
Legislature,  as  distinguished  from  other  political  entities,  exer- 
cise a  power,  language  expressive  of  that  purpose  was  specifically 
used.  Thus,  in  the  next  section  to  section  11  of  article  XIII  of 
the  Constitution  of  1879,  section  12,  since  repealed,  it  was 
provided  as  follows: 

"The  Legislature  shall  provide  for  the  levy  and  collec- 
tion of  an  annual  poll  tax  of  not  less  than  two  dollars  on 
every  male  inhabitant  of  this  state  ..."   (Emphasis  added.) 

Also  see  the  provisions  of  sections  1,  3,  7  and  8  of  the  same 
article  where  the  Legislature  has  been  specifically  stated  as  the 
entity  to  exercise  certain  powers  and  it  is  generally  these  powers 
that  are  the  subject  of  the  mandate  contained  in  section  13  of 
article  XIII  that  the  Legislature  shall  pass  all  laws  necessary  to 
carry  out  the  provisions  of  the  article. 

If  there  could  have  been  any  doubt  about  the  power  of  a 
municipality  to  levy  an  income  tax  without  the  necessity  of 
authorization  by  the  Legislature  under  the  provisions  of  the  Con- 
stitution as  originally  adopted,  such  doubt  was  dispelled  by  the 
amendments  to  sections  6  and  8  of  article  XI  adopted  in  1896  and 
1914. 

As  previously  indicated  under  the  Constitution  of  1879, 
the  power  of  a  municipality  to  levy  or  assess  taxes  for  municipal 
purposes  including  income  taxes  was  vested  in  it  by  reason  of  the 
provisions  of  article  XI,  section  8,  granting  the  power  to  adopt 
a  charter  for  its  own  government  which  became  its  organic  law  and 
the  power  to  levy  income  taxes  on  a  graduated  basis  was  vested  in 
it  by  the  provisions  of  section  11  of  article  XIII.  The  Legisla- 
ture, of  course,  had  concurrent  power  to  levy  such  taxes  and  in 
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the  event  of  conflict  the  Legislature  enactment  would  control  by 
reason  of  the  original  provisions  of  section  6  of  article  XI 
which  provided  that  charters  framed  or  adopted  by  authority  of  the 
Constitution  were  subject  to  being  controlled  by  general  lav.'s. 
In  1896  section  6  of  article  XI  was  amended  to  free  chartered 
municipalities  from  legislative  control  as  to  powers  expressed  in 
their  charters  with  relation  to  "muiiicipal  affairs"  and  in  1914 
sections  6  and  8  of  article  XI  were  amended  to  free  municipalities 
from  legislative  control  as  to  municipal  affairs  whether  the 
particular  power  was  expressed  in  the  charter  or  not.  At  the  time 
of  the  adoption  of  these  constitutional  amendments  in  1896  and  1914 
the  power  to  raise  money  by  taxation  for  municipal  purposes  was 
unquestionably  a  municipal  affair.   (See:   Security  Savings  Bank  & 
Trust  Co.  v„  Hinton  (1893) ,  supra;  Ex  Parte  Braun  (1903) .supra.) 
The  effect  of  these  amendments,  then,  was  to  completely  divest  the 
Legislature  from  all  control  of  a  municipality  as  to  its  municipal 
affairs  including  its  authority  to  assess  and  levy  an  income  tax. 

As  above  noted,  where  the  general  law  conflicts  with  a 
charter  provision  or  ordinance  enacted  pursuant  to  chartered 
authority  by  a  chartered  municipality  on  municipal  affairs,  the 
local  law  prevails  and  the  chartered  municipality  is  unaffected  by 
the  general  law.  The  City  and  County  of  San  Francisco  is  therefore 
unaffected  by  the  provisions  of  section  17041,5  of  the  Revenue  and 
Taxation  Code  insofar  as  they  attempt  to  prohibit  the  levy  and 
collection  of  an  income  tax  by  a  chartered  city  and  in  my  opinion 
such  a  tax  may  validly  be  imposed  by  the  City  and  County  of  San 
Francisco . 

However,  as  long  as  section  17041.5  of  the  Revenue  and 
Taxation  Code  remains  unrepealed  or  unamended  any  attempt  by  the 
City  and  County  to  impose  an  income  tax  would  unquestionably  be 
litigated  and  I  would  recommend  that  this  section  be  repealed  or 
so  amended  as  to  delete  its  unconstitutional  application  to  charter 
cities,  or  that  if  the  City  and  County  wishes  to  enact  an  income 
tax  despite  the  provisions  of  section  17041.5,  that  the  funds  be 
impounded  pending  court  determination  of  the  validity  of  the  levy. 

If  an  income  tax  were  to  be  enacted  in  San  Francisco  it 
could  be  uniformly  imposed  on  residents  and  nonresidents.   (See 
Vol.16,  McQuillin  "Municipal  Corporations,"  p.  602.)   However, 
the  tax  on  nonresidents  would  be  based  on  income  arising  from 
wages,  property  owned  by  them,  or  from  business,  trade  or  other 
taxable  activities  within  the  taxing  jurisdiction.   (Shaffer  v. 
Carter,  252  U.S.  37;  Travis  v.  Yale^  Tcwre  M-?:g.  Co..  252  U.S.  60; 
People  ex  rel  Stafford  v.  Travis.  132  N.E.  109V)   Income  earned 
by  nonresidents  not  arising  from  wages,  property,  business,  trade 
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or  other  taxable  activities  within  the  taxing  jurisdiction  may  not 
be  the  subject  of  an  income  tax,   (Manitowoc  Gas  Co.  v.  Wis .  Tax 
Commission,  152  N.W.  843;  Miller  v.  McCouglan,  17  Cal.2d  432,) 
As  to  deductions  you  are  advised  that  7i eductions  which  are  allowed 
residents  cannot  be  denied  nonresidents,   (People  ex  rel  Staffor^i 
V.  Travis,  supra;  Travis  v,  Yale  &  Towr;e  Mt .-j; .  Co , ,  suoia;  E'liasSerg 
Bro£.  ifcrcantile  Co.  v.  GrJ^^,  36  So.  SF;"  Commonwealth  Na::l.  Bank 
y .  Chambors ,  61  P.  560.7  Accordingly,  nonresidents  obligated  to 
pay  a~tax  on  income  from  sources  within  the  City  and  County  of  San 
Francisco  would  be  entitled  to  the  came  deductions  as  residents, 
including  the  privilege  of  deducting  any  taxes  otherwise  paid  by 
them  to  the  City  and  County  of  San  Francisco  Lt   that  right  is 
accorded  residents o 

As  to  the  legality  of  a  "commuter  tax,"  the  term  "commuter 
tax"  is  a  popular  rather  than  a  leg.-:l  expression.  Thus,  the 
Philadelphia  municipal  income  tax  which  applies  to  residents  and 
nonresidents  is  commonly  referred  to  as  a  "commuter  tax"  so  far  as 
its  application  to  nonresidents  is  concerned.  An  income  tax 
designed  to  apply  solely  to  commuter  nonresidents  of  the  City  and 
Couaty  wo\ild  be  -'^iolative  of  provisions  of  the  federal  and  state 
ConEtitutior.G.   (See  Crandall  v,  Nevada,  73  U.S.  35;  47  Att.  Gen. 
.C£S.  page  207.) 

At  present  cities  in  seven  states  provide  for  the  taxa- 
tion of  incomes  of  residents  and  nonresidents;  they  are  Pennsyl- 
vania, Ohio,  New  York,  Maryland,  Kentucky,  Michigan  and  Missouri. 
For  instance,  Philadelphia  provides  for  the  tax  on  earned  income 
from  salaries,  wages  and  other  compensation.  The  entire  income  of 
residents,  whether  earned  inside  the  city  or  from  outside,  is 
taxable.  The  income  of  nonresidents  is  taxable  only  if  earned  in 
the  city.   The  rate  is  a  straight  27o  rate,   Cincinnati  provides 
for  a  tax  on  salaries,  wages,  commissions  and  other  compensation 
earned  by  residents  and  an  income  tax  on  nonresidents  for  work 
done  in  the  city  of  Cincinnati.   The  rate  is  1%   with  a  credit  for 
tax  paid  in  other  municipalities.  The  employer  is  required  to 
withhold  the  tax  from  wages  and  make  quarterly  returns.   In 
Michigan  under  the  terms  of  the  Uniform  City  Income  Ta:c  Act,  which 
was  passed  by  the  Legislature  in  1964 >  there  is  provided  in 
general  for  a  tax  of  1%  on  residents  of  the  city  and  1/2  of  1%  on 
nonresidents.   Nonresidents  are  taxeO  only  to  the  exter.t  that  their 
income  is  earned  within  the  city.   In  1966  New  York  City,  pursuant 
to  enabling  state  legislation  expeaoing  its  taxing  authority, 
enacted  a  city  personal  incoa.a  tax  applicable  to  residents  and  a 
city  earr.ings  tax  applicable  to  nonresidents. 

With  reference  to  your  question  concerning  the  legality 
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of  a  City  payroll  tax,  you  are  advised  that  the  term  "payroll  tax" 
has  no  precise  legal  connotation,  but  I  understand  that  as  used  in 
your  letter  the  term  "payroll  tax"  means  a  tax  on  the  wages  of 
residents  and  nonresidents  earned  in  the  City  and  County  of  San 
Francisco  deducted  and  withheld  by  an  employer  at  its  source. 
Cuch  a  deduction  procedure  would  be  valid.   (See  Ainsworth  v, 
Bryant,  34  Cal.2d  565;  Angell  v.  City  of  Toledo,  "51  NTET^d  250.) 
^his  procedure  is  followed  under  the  provisions  of  the  Philadelphia 
arid  New  York  income  tax  laws .   A  city  payroll  deduction  tax  would 
bii  legal,  but,  in  effect,  such  a  tax  is  a  tax  on  income  derived  from 
\7r.2^s   as  distinguished  from  a  tax  on  income  derived  from  any 
source  and  the  same  observations  above  expressed  with  reference  to 
the  enactment  of  a  city  income  tax  apply  to  this  type  of  tax. 

In  summary,  therefore,  you  are  advised  as  follows: 

Section  17041.5  of  the  Revenue  and  Taxation  Code,  which, 
by  5.ts  terms,  attempts  to  prohibit  the  levy  of  an  income  tax  by 
all  cities  in  California,  is  invalid  as  applied  to  San  Francisco, 
s   charter  city.  Tbe  section  should  be  repealed  or  so  amended  as 
to  eliminate  the  unconstitutional  application.   If  this  is  not  done 
and  the  City  and  County  determines  to  enact  an  income  tax  despite 
the  provisions  of  Section  17041.5,  the  proceeds  from  the  levy  of^ 
a  City  income  tax  should  be  impounded  pending  a  court  determination 
of  the  validity  of  the  levy. 

A  City  income  tax  or  payroll  deduction  tax  cannot  be 
levied  only  upon  nonresidents  of  the  City.   However,  a  city  income 
tax  law  or  payroll  deduction  tax  can  be  formulated  so  as  to  apply 
to  both  residents  and  nonresidents,  but  restrictions  on  the  right 
of  the  City  to  levy  a  tax  on  the  income  of  nonresidents  and 
obligations  for  uniformity  of  treatment  between  residents  and 
nonresidents  outlined  in  this  opinion  must  be  observed. 

Respectfully  submitted. 


THOMAS  M,  O'CONNOR 
TJB  City  Attorney 
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Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Validity  of  Request  for  Issuance 
of  Subpoenas  for  Deposition  in 
Equalization  Proceedings 

Dear  Mr.  Dolan: 

This  is  in  reference  to  your  letter  of  March  7,  1967, 
wherein  you  advise  that  the  Board  of  Supervisors  sitting  as  a 
County  Board  of  Equalization  has  been  requested  to  issue  subpoenas 
for  prehearing  depositions  in  equalization  proceedings  now  pending 
before  said  board,  and  asking  my  opinion  as  to  the  validity  of 
said  requests  in  the  light  of  existing  statutory  and  case  law. 

Section  1609  of  the  Revenue  and  Taxation  Code  reads  as 
follows: 

"On  the  hearing  of  the  application,  the  county  board 
may  subpoena  witnesses  and  take  evidence  in  relation  to 
the  inquiry," 

In  1966,  the  state  Legislature  amended  Section  1609  of 
the  Revenue  and  Taxation  Code  to  read  as  follows: 

"On  the  hearing  of  the  application,  the  county  board 
may  subpoena  witnesses  and  books,  records,  maps,  and  docu- 
ments and  take  evidence  in  relation  to  the  inquiry.  The 
assessor  may  introduce  new  evidence  of  full  cash  value  of 
a  parcel  of  property  at  the  hearing."   (Stats.  1966,  1st 
Ex.Sess.,  c,  147,  p.  ,  sec,  73.) 
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However,  the  1966  amendment  to  Section  1609  of  the 
Revenue  and  Taxation  Code,  supra,  first  becomes  operative  for  the 
1967-1968  assessment  year,  and  hence,  does  not  apply  to  the 
present  proceedings  of  the  Board.   (Stats.  1966,  1st  Ex.Sess,, 
c,  147,  p.  ,  sec.  103.) 

In  Shively  v.  Stewart,  65  A.C.  514,  the  Supreme  Court 
granted  a  writ  of  mandate  to  compel  the  iesnance  of  subpoenas 
duces  tecum  to  obtain  depositions  and  documents  from  the  Executive 
Secretary  of  the  State  Board  of  Medical  Examiners  and  from  the 
board's  attorney  prior  to  the  disciplinary  hearings,  stating,  in 
part,  as  follows: 

"The  Administrative  Procedure  Act  (Gov.  Code,  §§  11501- 
11524) ,  which  was  adopted  in  1945  before  pretrial  discovery 
became  a  legal  norm,  contains  no  express  provisions  authori- 
zing prehearing  discovery  in  administrative  proceedings, 
(See  generally  Judicial  Council  of  California,  Tenth  Biennial 
Report  (1944);  Comment,  Discovery  Prior  to  Administrative 
Adiudications--A  Statutory  Proposal  (1964)  52  Cal.L.Rev. 
823.)   Although  section  11510  of  the  Government  Code  provides 
that  'Before  the  hearing  has  commenced  the  agency  or  the 
assigned  hearing  officer  shall  issue  subpoenas  and  subpoenas 
duces  tecum  at  the  request  of  any  party,  .  ,  ,'  (subd,  (a)), 
section  11511  indicates  that  the  Legislature  expressly  con- 
templated the  use  of  the  subpoena  power  to  secure  the 
attendance  of  witnesses  and  the  production  of  evidence  at 
hearings.  Thus,  in  authorizing  the  taking  of  depositions 
when  the  witness  will  be  unable  to  or  cannot  be  compelled 
to  attend,  section  11511  provides  for  depositions,  not  for 
the  purpose  of  discovery,  but  to  secure  evidence  for  use 
at  the  hearing, 

"The  Legislature's  silence  with  respect  to  prehearing 
discovery  in  administrative  proceedings  does  not  mean, 
however,   that  it  has  rejected  such  discovery.   Instead,  as  in 
the  case  of  criminal  discovery  (see  Jones  y.  Superior  Court, 
58  Cal.2d  56,  58  [22  Cal.Rptr,  879,  372  P,2d  919,  96  A.L.R.2d 
1213] ,  and  cases  cited) ,  it  has  left  to  the  courts  the 
question  whether  modern  concepts  of  administrative  adjudica- 
tion call  for  common-law  rules  to  permit  and  regulate  the 
use  of  the  agencies'  subpoena  power  to  secure  prehearing 
discovery. 

"Statutory  administrative  procedures  have  been  augmented 
with  common-law  rules  whenever  it  appeared  necessary  to 
promote  faaj:_hearing^s  and  ef  fective  jjudicial  review.   In 
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"Fascination.  Inc.  v.  Hoover,  39  Cal.2d  260  [246  P. 2d  656], 
we  construed  a  statute  requiring  a  licensing  agency  to 
'ascertain'  facts  to  require  the  agency  to  give  notice 
and  hold  a  hearing.  In  English  v.  City  of  Long  Beach, 
35  Cal,2d  155  [217  P. 2d  22,  18  A,L,R.2d  547 J ,  we  augmented 
the  applicable  statutory  rules  and  required  the  agency 
involved  to  afford  the  accused  an  opportunity  to  rebut 
ex  parte  evidence  before  it.   In  Brotsky  v.  State  Bar, 

57  Cal.2d  287  [19  Cal.Rptr.  153,  368  P. 2d  697,  94  A,L.R.2d 
1310] ,  we  held  that  discovery  was  appropriate  in  state  bar 
disciplinary  proceedings.  These  cases  illustrate  Professor 
Davis'  observation  that  the  law  determining  the  adequacy 

of  administrative  hearings  'is  mostly  judge-made  law  ... 
and  'the  standards  are  essentially  the  same  whether  judges 
are  given  content  to  due  process,  whether  they  are  giving 
meaning  to  inexplicit  statutory  provisions,  or  whether 
they  are  developing  a  kind  of  common  law,'   (Davis,  1 
Administrative  Law  Treatise  (1958)  §  7,20  p.  506,) 

"We  need  not  recanvass  the  arguments  for  and  against 
at-trial  and  pretrial  discovery  in  civil  and  criminal  cases. 
We  are  committed  to  the  wisdom  of  discovery,  by  statute  in 
civil  cases  (Code  Civ.  Proc,  §§  2016-2036),  and  by  common 
law  in  criminal  cases,   (Jones  v.  Superior  Court,  supra, 

58  Cal,2d  56,  58,  and  cases  cited.)" (65  A.C.  514,  517- 
518.)   (Emphasis  added.) 

The  county  board  of  equalization  is  a  local  agency  and  is 
not  subject  to  or  bound  by  the  provisions  of  the  Administrative 
Procedures  Act,   (Allen  v.  Humboldt  County  Board  of  Supervisors, 
220  Cal.App,2d  8777)   Hence,  the  holding  of  the  Court  in  Shivelj^, 
supra,  does  not,  in  my  opinion,  compel  a  similar  conclusion  in 
the  present  inquiry.   Rather,  it  indicates  that  a  court  would 
augment  the  statutory  proceedings  before  county  boards  of  equali- 
zation with  common-law  rules  to  permit  and  regulate  the  use  of  said 
boards'  power  to  secure  prehearing  discovery  only  when  it  appeared 
necessary  to  promote  fair  hearings  and  effective  judicial  review. 

In  Shively,  supra,  the  court  found  that  the  medical 
board,  like  all  state  agencies  subject  to  the  Administrative 
Procedures  Act,  has  broad  investigatory  powers  and  that  its  pro- 
ceedings have  a  punitive  character  in  that  it  could  prohibit  the 
accused  from  practicing  his  profession.   Further,  since  the  agency 
was  the  accuser,  a  party  to  the  proceedings  and  the  ultimate 
decision  maker,  procedural  safeguards  were  called  for. 

None  of  the  foregoing  characteristics  of  the  agencies 
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and  proceedings  governed  by  the  Administrative  Procedures  Act  are 
to  be  found  in  a  county  board  of  equalization  or  in  its  proceedings. 
Rather,  a  county  board  of  equalization  is  a  quasi- judicial  body 
created  by  the  state  Constitution  and  by  statute  for  the  limited 
purpose  of  equalizing  the  valuation  of  the  taxable  property  in  the 
county  for  purposes  of  taxation.   (Cal,  Const.,  art.  XIII,  sec.  9; 
Revenue  and  Taxation  Code,  Sections  1601-1615.)  As  such,  it 
performs  one  step  in  the  statutory  scheme  for  the  annual  assessment 
and  collection  of  taxes  necessary  for  the  continuing  operation  of 
the  county  government. 

Annually,  between  the  first  Mondays  in  March  and  July, 
the  county  assessor  is  required  to  assess  all  taxable  common 
property  in  the  county  to  the  person  ovming,  claiming,  possessing 
or  controlling  it  as  of  noon  of  the  first  Monday  in  March. 
(Revenue  and  Taxation  Code,  Section  405.)   On  or  before  the  first 
Monday  in  July,  the  county  assessor  is  required  to  complete  a 
portion  of  the  assessment  roll  knovm  as  the  "local  roll,"  which 
lists  all  the  property  that  the  assessor  is  required  to  assess, 
the  values  of  such  property,  the  names  of  the  assessees,  and 
other  required  information;  and  upon  its  completion  must  deliver 
it  to  the  clerk  of  the  board  of  supervisors,   (Revenue  and  Taxation 
Code,  Sections  109,  601-616,  617.)  From  the  first  Monday  in  July 
to  a  date  not  later  than  the  third  Monday  in  July,  the  county 
board  of  supervisors  sits  as  a  county  board  of  equalization  to 
equalize  the  assessment  of  property  shown  on  the  local  roll, 
(Revenue  and  Taxation  Code,  Section  1603,)   Following  such  equali- 
zation, the  local  roll,  as  corrected  by  such  process,  is  delivered 
by  the  clerk  of  the  board  to  the  county  auditor,   (Revenue  and 
Taxation  Code,  Section  1614.)   The  county  auditor  then  totals  up 
the  valuations,  and  on  or  before  the  third  Monday  in  August, 
prepares  duplicate  valuation  statements,  one  of  which  must  be  sent 
to  the  State  Board  of  Equalization  and  the  other  to  the  State 
Controller,  and,  for  collection  purposes,  transmits  that  portion 
of  the  local  roll  showing  unsecured  property  either  to  the  assessor 
or,  if  designated  to  collect  taxes  on  such  property,  to  the  tax 
collector.   (Revenue  and  Taxation  Code,  Sections  1646-1651,  2904.) 
Taxes  on  unsecured  property  are  due  on  the  lien  date  and,  if  unpaid, 
are  delinquent  August  31  at  5:00  p.m.   (Revenue  and  Taxation  Code, 
Sections  2901,  2922.)   On  or  before  the  15th  day  of  September  of 
each  year,  the  board  of  supervisors  must  fix  the  tax  rate  and  levy 
a  tax,  the  estimated  proceeds  of  which,  together  with  the  total 
amount  of  receipts  and  revenues  estimated  to  be  received  from  all 
sources,  will  be  sufficient  to  meet  all  appropriations  made  by  the 
annual  appropriation  ordinance,   (Revenue  and  Taxation  Code, 
Section  2151;  Charter,  Section  78.)   The  county  auditor  then 
computes  the  secured  property  taxes  and  enters  the  amount  thereof 
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on  the  secured  roll.   (Revenue  and  Taxation  Code,  Section  2152.) 
On  or  before  October  1,  he  must  deliver  that  roll  to  the  county 
tax  collector  for  tax  collection  purposes,   (Revenue  and  Taxation 
Code,  Section  2601.)  Taxes  on  the  secured  roll  are  payable  in  two 
installments,  the  first  being  due  on  November  1  and  the  second  on 
February  1.   (Revenue  and  Taxation  Code,  Sections  2605,  2701,  2606, 
2702.)   a  first  installment  which  is  unpaid  at  5:00  p.m.,  of 
December  10  is  delinquent  and  a  second  installment  which  is  unpaid 
at  5:00  p.m.,  of  April  10  is  delinquent.   (Revenue  and  Taxation 
Code,  Sections  2617,  2704,  2618,  2705.) 

Although  a  specific  time  is  fixed  by  the  Code  for  the 
performance  of  certain  acts  by  the  assessor,  auditor,  tax  collector 
or  county  board  of  equalization  as  set  forth  hereinabove,  this  time 
may  be  extended  by  the  State  Board  of  Equalization  or  its  secretary 
for  not  more  than  30  days,  or,  in  case  of  public  calamity,  40  days. 
(Revenue  and  Taxation  Code,  Section  155.)  However,  even  with  a 
30-day  extension,  it  is  apparent  that  the  periods  within  which 
county  officers  and  boards  must  complete  their  functions  in  the 
assessment  and  tax  collection  process  is  extremely  limited  and 
delays  cannot,  except  in  matters  of  the  most  serious  nature,  be 
countenanced . 

It  is  a  well  established  rule  in  tax  cases  that  delay  in 
proceedings  of  the  officers,  upon  whom  the  duty  is  devolved  of 
collecting  the  taxes,  may  derange  the  operation  of  government, 
and  thereby  cause  serious  detriment  to  the  public,   (Dows  v.  City 
of  Chicago,  78  U.S.  (11  Wall.)  108,  110  [20  L.Ed.  6510 

In  Springer  v.  United  States,  102  U.S.  586  [26  L.Ed,  253], 
the  United  States  Supreme  Court,  at  page  594,  stated  as  follows: 

"The  prompt  payment  of  taxes  is  always  important 
to  the  public  welfare.  It  may  be  vital  to  the  existence 
of  a  government.  The  idea  that  every  taxpayer  is  entitled 
to  the  delays  of  litigation  is  unreason.   If  the  wrongs 
here  in  question  involved  any  wrong  or  unnecessary  harsh- 
ness, it  was  for  Congress  or  the  people  who  make  congresses 
to  see  that  the  evil  was  corrected.  The  remedy  does  not 
lie  with  the  judicial  branch  of  the  Government," 

The  holdings  of  the  United  States  Supreme  Court  in  Dows 
and  Springer,  supra,  have  been  adopted  by  the  California  courts. 
(Sherman  v.  Quinn,  31  Cal.2d  661;  Jillson  v.  Board  of  Supervisors, 
221  Cal.App,2d  192.) 

In  the  Jillson  case,  supra,  the  District  Court  of  Appeal, 
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in  disposing  of  a  contention  by  plaintiff  that  she  had  been  denied 
a  fair  hearing  as  required  by  the  due  process  clauses  of  the 
federal  and  state  Constitutions,  stated: 

"It  must  be  obvious  that  for  this  Court  to  consider 
and  grant  the  relief  or  any  substantial  portion  of  the 
relief  sought  by  the  petitioner  would  have  the  effect  of 
terminating  virtually  all  governmental  activity  in  the 
County  of  Sacramento  and  the  various  and  sundry  political 
subdivisions  within  the  Coianty  of  Sacramento  for  whom  the 
County  collects  taxes.  It  has  long  been  and  must  be  now 
recognized  that  'delay  in  the  proceedings  of  the  officers, 
upon  whom  the  duty  is  devolved  of  collecting  taxes,  may 
derange  the  operation  of  government,  and  thereby  cause 
serious  detriment  to  the  public  and  that  the  prompt  pay- 
ment of  taxes  is  always  important  to  the  public  welfare. 
It  may  be  vital  to  the  existence  of  a  government.  The 
idea  that  every  taxpayer  is  entitled  to  the  delays  of 
litigation  in  unreason.'"   (221  Cal.App.2d  192,  p.  194.) 

It  should  also  be  noted  that  Section  1609  of  the  Revenue 
and  Taxation  Code,  supra,  was  amended  by  the  Legislature  in  1966, 
well  after  the  time  that  pretrial  discovery  became  a  legal  norm. 
Although  the  Legislature  broadened  the  scope  of  the  subpoena 
power  to  include  books,  records,  maps,  and  documents,  it  made  no 
change  in  the  language  that  a  subpoena  issued  by  a  county  board  of 
equalization  relates  solely  to  the  hearing  of  the  application. 

Furthermore,  the  need  for  prehearing  discovery  in  equali- 
zation proceedings  does  not  appear  to  be  as  crucial  as  in  other 
types  of  administrative  hearings.  Discovery  procedures  are  based 
on  the  theory  that  a  law  suit  should  be  a  "search  for  the  truth" 
and  "not  a  game"  to  be  fought  and  won  mainly  by  strategic  moves 
and  surprise  tactics,   (Witkin,  California  Evidence,  2d  Ed., 
p.  879.)   In  Shively,  supra,  petitioners  sought  to  subpoena 
(1)  statements  taken  from  patients  of  the  petitioners,  (2)  bills, 
letters  and  documents  with  respect  to  the  treatment  given  said 
patients,  and  (3)  reports  and  documents  gathered  by  investigators 
and  employees  of  the  board.  The  court  held  that,  with  respect  to 
item  (3)  they  were  entitled  to  take  depositions  of  the  board's 
attorney  and  executive  secretary  to  determine  whether  there  was 
"good  cause"  for  the  production  of  other  documents  neither  privi- 
leged nor  protected  as  the  attorney's  work  product.  Thus,  it  is 
evident  that  the  depositions  would  be  limited  in  scope. 

With  respect  to  equalization  proceedings,  the  assessor  is 
required  to  permit  an  assessee  of  property  to  inspect  at  the 
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assessor's  office  any  information  and  records,  whether  or  not 
required  to  be  kept  or  prepared  by  the  assessor,  relating  to  the 
appraisal  and  assessment  of  his  property,  except  information  and 
records  which  also  relate  to  the  property  or  business  affairs  of 
a  person  other  than  the  assessee.   (Revenue  and  Taxation  Code, 
Section  408.) 

In  addition,  it  is  a  well  recognized  rule  of  law  that  an 
assessor  may  not  be  subjected  to  a  cross-examination  with  regard 
to  the  operation  of  his  mind  in  arriving  at  the  valuation  of 
property  for  tax  purposes.   (Chicago  B.  &  Q,  R.  Co.  v.  Babcock, 
204  U.S.  585  [51  L.Ed.  636].) 

Accordingly,  it  is  my  opinion  that  neither  existing 
statutory  law  nor  case  law  authorizes  or  empowers  a  board  of  super- 
visors, sitting  as  a  county  board  of  equalization,  to  issue 
subpoenas  for  prehearing  depositions  in  equalization  proceedings 
for  the  reasons  above  stated. 


You  are  thus  advised , 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 
JJS  City  Attorney 


,l:-..j 
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Mr,  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Re:   Legislation  Increasing  Number  of  Members 
of  Redevelopment  Agency  of  the  City  and 
County  of  San  Francisco  from  Five  to  Seven 

Dear  Mr.  Dolan: 

Your  letter  dated  January  26  has  been  received  inquiring 
whether  the  number  of  members  of  the  Redevelopment  Agency  of  the 
City  and  County  of  San  Francisco  may  be  increased  from  five  to 
seven  and  if  such  increase  is  permissible,  whether  the  action  of 
the  Board  of  Supervisors  should  be  by  resolution  or  ordinance. 
You  point  out  that  the  Agency  was  initially  activated  by  a  reso- 
lution of  the  Board  of  Supervisors  and  direct  my  attention  to  the 
provisions  of  Section  33110  of  the  California  Health  and  Safety 
Code. 

It  should  be  noted  that  while  the  Board  of  Supervisors 
by  Resolution  Mo.  7779,  adopted  by  the  Board  on  August  9,  1948, 
determined  that  there  was  a  need  for  a  redevelopment  agency  to 
function  in  the  City  and  County  of  San  Francisco,  such  declara- 
tion was  subsequently  passed  by  the  Board  as  an  ordinance  and 
made  a  part  of  the  San  Francisco  Administrative  Code  (Ordinance 
No.  527-59,  Administrative  Code  Sec.  24.1). 

Section  33110  of  the  California  Health  and  Safety  Code, 
as  amended  in  1963,  provides  as  follows: 

"Appointment:  of  members.   TThen  the  legislative 
body  adopts  an  ordinance  declaring  the  need  for  an 
agency  the  mayor  or  chairman  of  the  board  of  super- 
visors, with  the  approval  of  the  legislative  body, 
shall  appoint  five  resident  electors  of  the  community 
as  members  of  the  agency.   The  legislative  body  may, 
either  at  the  time  of  the  adoption  of  the  ordinance 
declaring  the  need  for  an  agency  or  at  any  time 
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thereafter,  adopt  an  ordinance  increasing  to  seven 
the  number  of  members  to  be  appointed  to  the  agency. 
Upon  the  exercise  of  such  option  by  the  legislative 
body,  the  membership  of  the  agency  shall  remain  at 
seven. " 

It  appears  from  the  above  code  section  that  the  number 
of  members  of  the  Redevelopment  Agency  of  the  City  and  County  of 
San  Francisco  may  be  increased  from  five  to  seven  by  the  Board 
of  Supervisors  and  that  such  action  may  be  taken  only  by  ordinance. 

You  are  accordingly  so  advised. 

In  accordance  with  your  request, form  of  ordinance  is 
enclosed  for  use  by  the  Board  of  Supervisors. 

Very  truly  yours, 


THOMAS  M,  O'CONNOR 
RJH  City  Attorney 


Letter  Opinion  No.  67-10-A 


February  3,  1967 


Mr,  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Legality  of  Appropriation  to 

Pay  Cost  of  Airfares  and  Moving 
Expenses  in  Recruitment  of 
Person  to  Fill  Office  of  Director 
of  City  Planning 

Dear  Mr,  Dolan: 

This  is  in  response  to  your  February  2,  1967  letter  as  to 
the  legality  of  the  appropriation  ordinance  to  appear  on  the  Board 
of  Supervisors'  calendar  for  Monday,  February  6,  1967,  your  file 
No.  107-67-1. 

The  documents  supporting  the  appropriation  indicate  that 
its  purpose  is  to  pay  the  cost  of  round- trip  air  fares  between 
Philadelphia  and  San  Francisco  for  Mr,  Allan  B,  Jacobs,  who  is  to 
be  appointed  to  the  position  of  Director  of  City  Planning,  and  to 
cover  expenses  incurred  in  the  movement  of  his  household  effects 
and  his  family  to  San  Francisco. 

Section  150  of  the  Charter  provides  that  the  compensation 
fixed  for  each  officer  and  employee  in  or  as  provided  in  the 
Charter  shall  be  in  full  compensation  for  all  services  rendered. 
However,  this  section  does  not  seem  to  be  applicable  in  the  present 
case  as  it  appears  from  the  information  furnished  me  and  the  nature 
of  the  appropriation  that  the  foregoing  moneys  are  not  being  paid 
as  compensation  for  services  rendered,  but  rather  as  an  inducement 
to  Mr,  Jacobs  to  accept  employment  with  the  City  and  County  of  San 
Francisco  under  an  agreement  reached  prior  to  the  time  he  will 
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become  an  officer  of  the  City  and  County  of  San  Francisco.   (See 
City  of  Roseville  v.  Tulley,  55  Cal.App.2d  601.) 

I  can  find  no  Charter  or  statutory  prohibition  against  the 
expenditure  of  public  funds  for  this  purpose.  However,  under 
general  principles  of  law  public  funds  may  only  be  expended  for 
public  purposes  and  if  the  primary  object  of  the  expenditure  is  to 
subserve  a  public  municipal  purpose  it  is  immaterial  that,  inci- 
dently,  private  ends  may  be  advanced,   (See:   Vol,  15  McQuillin 
Municipal  Corporations,  3rd  Ed,,  p,  36;  Green  y.  Kitchen,  50  S.E,2d 
545;  Bennett  v.  City  of  Mayfield,  323  S,W,2d  573.)   fhe~questions 
of  whether  an  appropriation  is  for  a  public  purpose  and  the  neces- 
sity therefor  are  matters  for  the  legislative  body  to  determine. 
(See:   Powell  v.  City  and  County  of  San  Francisco,  62  Cal,App.2d 
291;  Pipes  v,  Hildebrand.  110  Cal,App,2d  645;  City  of  Roseville  v. 
Tulley,  supra.T  As  stated  in  the  City  of  Roseville  v.  Tulley  case, 
page  608, 

"The  question  as  to  whether  the  performance  of  an  act 
or  the  accomplishment  of  a  specific  purpose  constitutes  a 
'public  purpose'  and  the  method  by  which  such  action  is  to 
be  performed  or  purpose  accomplished,  rests  in  the  judgment 
of  the  city  council,  and  the  judicial  branch  will  not  assume 
to  substitute  its  judgment  for  that  of  the  governing  body 
unless  the  latter 's  exercise  of  judgment  or  direction  'is 
shown  to  have  been  unquestionably  abused,'" 

You  are  accordingly  advised  that  if  the  Board  of  Super- 
visors determines  from  the  facts  before  it  that  enactment  of  the 
appropriation  ordinance  is  in  the  public  interest  and  for  the 
public  benefit,  it  is  my  opinion  that  such  enactment  will  be  legal 
and  valid. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
TJB  City  Attorney 
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Joseph  E.  Tinney,  Assessor 

City  and  County  of  San  Francisco 

101  City  Hall 

San  Francisco,  California 

Subject:   1965  Property  Tax  Assessment  on 
Yacht  "Le  Voyageur"  0/N  214009 

Dear  Mr.  Tinney: 

Pursuant  to  your  request  in  your  letter  of  December  30, 
1966,  the  following  is  for  your  information  concerning  the  above 
mentioned  subject. 

The  incidents  of  taxation  concerning  vessels  are 
covered  by  Sections  1136-1141,  California  Revenue  and  Taxation 
Code. 

Sections  1139  and  1140  cite  two  bases  for  taxation, 
namely,  where  the  vessel  is  moored  and  where  the  vessel  is 
documented.   These  sections  read  as  follows: 

"1139.   County  where  habitually  moored. 
Except  as  otherwise  provided  in  this  article, 
when  the  owner  or  master  of  a  taxable  vessel 
gives  written  notice  of  its  habitual  place  of 
mooring  when  not  in  service  to  the  assessor 
of  the  county  where  the  vessel  is  documented, 
the  vessel  shall  be  assessed  only  in  the  county 
where  habitually  moored." 

"1140.   County  where  documented.   Vessels, 
except  ferryboats,  regularly  engaged  in  trans- 
porting passengers  or  cargo  between  two  or  more 
ports  and  vessels  concerning  which  notice  of 
habitual  place  of  mooring  has  not  been  given 
shall  be  assessed  only  in  the  county  where 
documented. " 

A  review  of  the  cases  involving  the  taxation  of 
vessels  in  transit  disclcses  the  "home  port  doctrine'  which 
states  the  legal  situs  of  such  a  vessel  for  the  purpose  of 
taxation  is  her  home  port.    Olson  v.  San  Francisco,  148  Cal. 
80  at  page  83,  as  follows: 
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"It  appears  to  be  thoroughly  settled  that  the  legal 
situs  of  such  a  vessel  for  the  purpose  of  taxation 
is  in  her  home  port,  and  that  her  physical  absence 
therefrom  cuts  no  figure.   For  such  purpose  she  is 
deemed  to  be  at  such  place,  and  is  taxable  only 
within  the  state  in  which  such  place  is  situated. 
It  is  held  that  such  a  vessel  may,  by  being  indef- 
initely and  exclusively  employed  within  the  waters 
of  another  state,  acquire  an  actual  situs  therein 
which  will  permit  of  her  taxation  there  but  this 
conclusion  is  founded  on  the  proposition  that  by 
actual  use  the  vessel  has  acquired  a  permanent 
actual  situs  in  another  state  and  is  no  longer 
actually  engaged  in  foreign  or  interstate  commerce, 
except  within  the  limits  of  such  state.   (See  Old 
Dominion  Steamship  Co.  v.  Virginia,  198  U.S.  299, 
[25  Sup.  Ct.  686J.)" 

It  has  been  determined  under  the  "home  port  doctrine" 
that  "'the  taxable  situs  must  be  that  of  the  domicile  of  the 
owner,  since  that  is  the  situs  assigned  to  tangibles  where  an 
actual  situs  has  not  been  acquired  elsewhere  .  .  .'"  (Sayles 
V.  County  of  Los  Angeles,  59  C.A.  2d  295,  299.) 

The  "LeVoyageur"  was  permanently  enrolled  #32  (documented) 
in  San  Francisco  as  of  Hay  19,  1964  by  the  Collector  of  Customs 
designating  this  City  as  both  the  home  port  of  the  vessel  and  the 
domicile  of  her  owner.   Hence,  Section  1140,  Revenue  and  Taxation 
Code,  would  definitely  be  authority  for  assessing  a  tax  on  the 
vessel.   In  the  absence  of  any  evidence  by  the  taxpayer  that  the 
"Le  Voyageur"  acquired  a  permanent  situs  in  another  port,  and  in 
light  of  the  taxpayer's  failure  to  list  or  report  the  vessel  as 
personal  property,  your  decision  to  impose  an  escape  assessment 
is  correct. 

If  you  have  any  further  questions  regarding  this  subject, 
please  do  not  hesitate  to  contact  me. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
^JM  City  Attorney 


Letter  Opinion  No.  67-12-A 


February  10,    1967 


Mr.  S.  M.  Tatarian 

Director  of  Public  Works 

260  City  Hall 

San  Francisco,  California  94102 

Re:   FACE  Prograra--Responsibility  of 
Abutting  Property  Owner  for  Cost 
of  Repair  of  Sidewalk 

Dear  Mr.  Tatarian: 

Your  letter  dated  February  1  requesting  my  advice 
whether  cost  of  repair  of  sidewalks  is  the  responsibility  of 
the  abutting  property  owner  has  been  received.   Your  inquiry 
is  answered  in  the  affirmative.   The  abutting  property  owner 
has  been  by  legislation  required  to  repair  the  sidewalk  in 
front  of  his  premises  or  to  reimburse  the  City  for  the  cost 
to  the  City  for  such  repairs. 

Section  108  of  the  City  Charter  inter  alia  provides: 

"It  shall  be  the  duty  of  the  owner  of  any 
property  fronting  on  a  public  street  to  keep  the 
sidewalk  in  front  thereof  in  good  repair  and 
condition  and  the  board  of  supervisors  is  hereby 
empowered  to  provide  by  ordinance  for  the  repair 
of  such  sidewalks  in  all  cases  where  the  owner 
fails  and  neglects  to  repair  the  same." 

Sections  706,  706.1  and  706.3  of  Article  15,  Chapter 
X  of  the  Public  Works  Code  provide  as  follows: 

"It  shall  be  the  duty  of  the  ox^mers  of  lots 
or  portions  of  lots  immediately  adjacent  to  any 
portion  of  a  public  street,  avenue,  alley,  lane, 
court  or  place  to  maintain  the  sidewalks  fronting 
or  adjacent  to  their  property  in  good  repair  and 
condition. " 
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Sec.  706.1 

"When  any  portion  of  a  sidewalk  is  not  in  good 
repair  and  condition  and  the  Director  of  Public  VJorks 
has  knowledge  thereof,  it  shall  be  his  duty  to  notify 
the  owner  of  the  property  immediately  adjacent  thereto, 
to  repair  the  same." 

Sec.  706.3 

"If  said  repair  is  not  commenced  and  prosecuted 
to  completion  with  due  diligence,  as  required  by  said 
notice,  the  Director  of  Public  Works  shall  repair  said 
sidewalk.   If  any  portion  of  a  sidewalk  which  is  not 
in  good  repair  and  condition  is  unfit  for  public  use 
because  of  the  dangerous  nature  of  such  defect,  and 
the  owner  of  the  property  adjacent  thereto  has  failed 
and  neglected  to  repair  the  same,  the  Director  of 
Public  Works  shall  have  the  authority  to  make  such 
repair  immediately  upon  receiving  knowledge  of  such 
defect  and  without  giving  the  foregoing  notice.   The 
cost  of  such  repair  shall  be  an  obligation  to  the  city 
and  county  owing  by  the  owner  of  the  adjacent  property, 
and  the  city  and  county  shall  have  a  lien  on  the  ad- 
jacent property  in  all  respects  as  though  notice  had 
been  given." 

Section  5610  of  the  Streets  and  Highways  Code  provides 

"The  owners  of  lots  or  portions  of  lots  fronting  on 
any  portion  of  a  public  street  or  place  when  that 
street  or  place  is  improved  or  if  and  when  the  area 
between  the  property  line  of  the  adjacent  property  and 
the  street  line  is  maintained  as  a  park  or  parking 
strip,  shall  maintain  any  sidewalk  in  such  condition 
that  the  sidewalk  will  not  endanger  persons  or  property 
and  maintain  it  in  a  condition  which  will  not  inter- 
fere with  the  public  convenience  in  the  use  of  those 
works  or  areas  save  and  except  as  to  those  conditions 
created  or  maintained  in,  upon,  along,  or  in  connection 
with  such  sidewalk  by  any  person  other  than  the  owner, 
under  and  by  virtue  of  any  permit  or  right  granted  to 
him  by  law  or  by  the  city  authorities  in  charge  thereof, 
and  such  persons  shall  be  under  a  like  duty  in  relation 
thereto. " 
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See  also  Schaefer  v.  Lenahan.  63  C.A.  2d  324  (1944) 
and  City  Attorney  Opinion  No.  974  dated  July  19,  1955. 

You  are  accordingly  advised  that  it  is  the  responsi- 
bility of  the  abutting  property  owner  to  maintain  the  sidewalk 
in  front  of  his  premises  in  good  repair  and  condition,  and  in 
the  event  he  fails  to  do  so,  to  reimburse  the  City  for  costs 
incurred  by  the  City  in  making  such  repairs. 

Very  truly  yours, 


RJH 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  67-13-A 


February  15,  1967 


Mr.  James  P.  Lang 

General  Manager 

Recreation  and  Park  Department 

McLaren  Lodge,  Golden  Gate  Park 

San  Francisco,  California 

Attention:   Mr.  John  C.  Farrell 
Head  Accountant 

Re:   Animal  Exchange;  San  Francisco  Zoological  Gardens 
Dear  Mr.  Lang: 

I  have  reviewed  your  letter  relative  to  the  above 
subject  matter  in  which  you  recommend  that  a  more  efficient, 
economical  and  modem  system  of  animal  procurement  and  exchange 
be  established. 

You  suggest  in  your  letter  that  when  surplus  animals  are 
sold,  traded  or  exchanged  with  other  zoos  or  animal  purchasers  at 
fair  market  value,  such  determination  should  be  made  by  the  Z.00 
Director  with  the  approval  of  the  General  Manager,  the  Recreation 
and  Park  Commission  or  its  designated  representative,  and  the 
Purchaser  of  Supplies.   You  point  out  that  you  do  not  believe 
that  it  should  be  necessary  to  delay  these  transactions  until  a 
formal  meeting  of  the  Commission  in  order  to  secure  authority 
to  complete  them.   You  also  suggest  that  you  believe  that  funds 
derived  from  the  sale  of  such  animals  should  be  deposited  in  a 
special  account  or  fund,  the  proceeds  of  which  could  be  utilized 
only  for  zoo  uses  such  as  im.provements  therein,  purchase  of 
additional  animals,  etc.   You  indicate  in  your  letter  that  you 
desire  me  to  inform  you  as  to  whether  or  not  such  a  plan  or 
system  would  conflict  with  the  Charter  or  any  other  City 
regulation. 

The  proposal  outlined  above  could  be  carried  out  if 
certain  actions  were  taken  by  your  Commission,  the  Purchaser 
and  the  Board  of  Supervisors.   The  Charter  grants  to  the 
Recreation  and  Park  Commission  the  complete  and  exclusive  control, 
management  and  direction  of  the  lands  and  functions  placed  under 
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its  control  (section  42,  Charter).   Included  in  these  lands  and 
functions  under  the  control  of  the  Commission  are  the  areas  set 
aside  for  the  San  Francisco  Zoological  Society  and  the  duties  of 
conducting  the  zoo  which  are  placed  under  a  director  appointed 
by  the  General  Manager  with  the  approval  of  the  Commission  (section 
41,  Charter).   The  authority  granted  by  these  sections  of  the 
Charter  confers  upon  the  Commission  authority  to  adopt  any  plan 
not  inconsistent  with  the  Charter  for  the  efficient  conducting  of 
its  affairs.   The  Charter  delegates  to  the  Purchaser  the  power  and 
duty  to  make  all  purchases  for  all  departments  of  the  City  and 
County  (section  88,  Charter). 

The  Recreation  and  Park  Commission,  under  the  authority 
of  the  above  quoted  sections,  could  authorize  the  General  Manager 
to  approve  the  purchase  or  exchange  of  animals  for  the  zoo  and 
authorize  him  to  act  through  the  Purchaser  of  Supplies  in  carrying 
out  this  function.   In  the  exercise  of  its  discretion  the  Commis- 
sion may  wish  to  put  some  limits  to  the  authority  of  the  General 
Manager  to  conduct  these  transactions  where  the  purchase  or  exchange 
of  the  animals  might  be  in  a  manner  different  than  that  ordinarily 
followed.   Thus,  there  is  no  restriction  on  the  Recreation  and  Park 
Department  establishing  a  system  for  the  sale  and  exchange  of  sur- 
plus animals  in  the  manner  outlined  in  your  letter. 

The  remaining  question  proposed  by  your  letter  deals  with 
the  authority  to  deposit  funds  derived  from  the  sale  of  surplus 
animals  into  a  special  account  which  could  be  utilized  for  zoo  uses 
such  as  improvements  or  purchasing  of  additional  animals.   The  Char- 
ter requires  that  all  sums  of  money  received  by  any  officer  or  de- 
partment of  the  City  be  deposited  not  later  than  the  next  business 
day  with  the  Treasurer  (section  82,  Charter).   All  moneys  received 
by  the  Treasurer  become  available  for  the  general  use  of  the  City  by 
appropriation  ordinance  by  the  Board  of  Supervisors  and  no  money  may 
be  spent  except  as  authorized  by  appropriation  ordinance  or  transfer 
(section  85,  Charter).   Therefore,  it  would  be  necessary,  if  the 
sums  derived  from  the  sale  of  surplus  animals  are  to  be  earmarked 
for  the  purchase  of  additional  animals  or  to  make  improvements  in 
the  zoo,   that  the  Board  of  Supervisors  establish  a  special  fund 
into  which  these  sums  could  be  deposited.   In  establishing  this  fund 
the  Board  of  Supervisors  could  provide  that  all  sums  deposited  there- 
in are  appropriated  for  the  purchase  of  new  animals  and  improvements 
to  the  zoo. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
BJW  Ci*^y  Attorney 


Letter  Opinion  No.  67-14-A 


February  20,  1967 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Suoervisors 

235  City  Hall 

San  Francisco,  California 

Subject:  Authority  of  Board  of  Supervisors  to  Assume 

Liability  for  a  Privately  Constructed  Project 
at  Henry  and  Koe  Streets 

Dear  Mr.  Dolan: 

This  is  in  reference  to  your  letter  of  January  19,  1967 
wherein  you  advise  that  the  Joint  Planning  and  Development  and 
Transportation  Committee  has  had  presented  to  it  a  proposal  by  the 
Upper  Market  Planning  Association  to  construct  a  Micro-Neighborhood 
Plaza  at  Henry  and  Noe  Streets  and  asking  if  it  is  legally  possible 
for  the  City  and  County  to  assume  liability  for  this  project,  in 
so  far  as  personal  injury,  either  during  construction  or  upon  com- 
pletion, is  concerned. 

The  word  "assume"  when  used  in  law  with  respect  to  lia- 
bility, means  to  become  personally  liable  therefor  by  paying  or 
otherwise  discharging  it.   (Despatch  Oven  Co.  v.  Ravcnhorst,  40  N.VJ. 
2d  73,  78.)   In  assuming  the  liability  for  personal  injury  during 
construction  and  thereafter  on  this  project  the  City  and  County 
V70uld  take  upon  itself  the  obligation  of  paying  or  other\>7ise  dis- 
charging any  liability  for  damages  for  personal  injury  incurred  by 
the  Association  in  the  construction  of  the  project. 

The  question  of  municipal  liability  for  tort  is  a  matter 
of  statewide  concern  rather  than  a  municipal  affair  and  with  respect 
to  liability  for  dangerous  conditions  of  property  the  controlling 
law  is  set  forth  in  the  California  Tort  Claims  Act  of  1963.  (Govern- 
ment Code,  Sees.  810-996.6,  inclusive.)   Section  835  provides  that 
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a  public  entity  is  only  liable  under  certain  circumstances  for 
injury  caused  by  a  dangerous  condition  of  its  property,  i.e., 
"public"  property.   "Public  property"  is  defined  as  real  or  personal 
property  owned  or  controlled  by  the  public  entity  and  encroachmeats 
and  other  property  located  on  the  property  of  the  public  entity, 
but  not  ov\7ned  or  controlled  by  the  public  entity  are  specifically 
excluded  from  the  defintion  of  public  property.  (Government  Code, 
Sec.  830(c).) 

In  view  of  the  foregoing,  it  is  my  opinion  that  it  is 
not  legally  possible  for  the  City  and  County  to  assume  liability 
for  the  proposed  project,  in  so  far  as  personal  injury  is  concerned 
either  during  construction  or  thereafter.   However,  if  upon  com- 
pletion of  the  project  or  thereafter,  ownership  or  control  devolves 
upon  the  City  and  County,  the  project  would  become  "public 
property"  under  Government  Code  Section  830(c)  and  the  City  and 
County  would  be  primarily  liable  for  any  injury  caused  by  a  danger- 
ous condition  thereof.   (Bacigalupi  v.  Bagshaw,  87  Cal,  App.  2d  48.) 

Very  truly  yours , 


THOMAS  M.    O'COiraOR 
JJS  City  Attorney 


Letter  Opinion  No.  67-15-A 


February  23,  1967 


Honorable  John  F.  Shelley 
Mayor  of  San  Francisco 
200  City  Hall 
San  Francisco,  California 

Re:  Authority  of  Recreation  and  Park 
CoimTiission  to  Lease  Land  at  19th 
Avenue  and  Vicente  Street  for 
Construction  and  Operation  of  a 
Boys '  Club 

Dear  Mayor  Shelley: 

You  have  asked  whether  the  Recreation  and  Park  Com- 
mission has  the  authority  to  lease  a  part  of  the  land  under  its 
jurisdiction  at  19th  Avenue  and  Vicente  Street  to  the  San  Francisco 
Boys'  Club.   It  is  the  intent  of  that  organization  to  construct  a 
building  on  the  leased  premises  and  operate  it  as  a  branch  of  its 
boys'  club. 

Title  to  the  property  at  19th  and  Vicente  Street  was  ac- 
quired by  a  grant  from  Carl  G.  Larsen  "for  park  purposes  only." 
Said  grant  was  accepted  by  the  Board  of  Supervisors  by  Resolution 
26206  (NS).  Where  a  grant  of  land  is  made  to  a  municipality  solely 
for  a  public  park  and  it  is  accepted  by  the  municipality,  the  munici- 
pality cannot  use  it  for  purposes  inconsistent  with  the  purpose  of 
such  grant.  (See  Roberts  v.  Palos  Verdes  Estates,  93  Cal.  App.  2d 
545,  547;  Hermosa~Beach  v.  Superior  Court,  231~Cal.  App.  2d  295,  300.) 
Thus, the  property  under  consideration  for  lease  herein  can  only  be 
used  for  public  park  purposes. 

This  office  has  on  a  prior  occasion  concluded  that  the 
lease  of  a  portion  of  a  public  park  for  the  construction  of  a  boys' 
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club  would  be  a  private  use  inconsistent  with  public  park  purposes 
and  indicating  that  the  use  of  the  property  would  be  for  the  bene- 
fit of  a  limited  number  of  boys  (members),  necessarily  depriving 
the  public  of  the  use  and  enjoyment  of  property  held  for  them 
(Opinion  No.  1184,  dated  August  6,  1957). 

You  are  accordingly  advised  that  under  the  circumstances 
the  Recreation  and  Park  Commission  is  prohibited  by  the  terms  of 
the  grant  of  the  land  at  19th  Avenue  and  Vicente  Street  from  leas- 
ing any  portion  thereof  to  the  San  Francisco  Boys'  Club  for  the 
purposes  requested. 

Very  truly  yours , 


THOM/iS  M.  O'CONNOR 
EAB  City  Attorney 


Letter  Opinion  No.  67-16-A 


February  27,  1967 


Ellis  D.  Sox,  M.D. 
Director  of  Public  Health 
101  Grove  Street 
San  Francisco,  California 

Subject:   Whether  Servicar  Vehicles 
Require  Licenses  as 
Private  Ambulances 

Dear  Dr.  Sox: 

You  have  requested  my  opinion  as  to  the  necessity  for 
Servicar  of  Oakland,  Inc.,  to  obtain  licenses  for  the  operation  of 
its  vehicles  under  Article  14  of  the  Health  Code  (Sections  901-915) 
regulating  the  operation  of  private  ambulances  in  San  Francisco. 

According  to  the  information  supplied  by  you,  it  appears 
that  Servicar  of  Oakland  provides  transportation  to  patients 
needing  medical  treatment  to  hospitals  or  clinics  from  their  homes, 
excluding  emergency  cases,  but  including  patients  confined  to 
wheelchairs  or  requiring  a  stretcher.   It  further  appears  that  the 
service  provided  by  Servicar  of  Oakland  is  limited  to  only  those 
patients  who  are  under  either  the  state  or  federal  Medicare  pro- 
grams, with  payment  for  the  service  from  the  California  Physicians 
Service  as  fiscal  intermediary  for  the  aforementioned  programs. 
The  patients  are  never  directly  billed. 

Because  the  patients  served  by  Servicar  of  Oakland  are 
only  those  in  a  government  sponsored  program,  this  office  has 
advised  the  Police  Commission  that  no  certificate  of  public  neces- 
sity and  convenience  pursuant  to  Section  1075  of  the  Police  Code 
need  be  obtained  for  operation  within  San  Francisco. 

Section  902(a)  of  the  Health  Code  provides  as  follows: 
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"No  person  shall  operate  or  permit  a  private 
ambulance  owned  or  controlled  by  him  to  be  operated 
upon  the  streets  of  San  Francisco  until,  after 
application,  the  Director  of  Health  has  issued  a 
license  therefor." 

A  "private  ambulance"  is  defined  in  Section  901(e)  of  the 
Health  Code  thusiy: 

"Private  Ambulance  means  a  motor  vehicle  originally 
designed  and  constructed  by  its  manufacturer  for  the 
transportation  of  sick  or  injured  persons  in  which 
vehicle  the  compartments  provided  for  the  sick  or  injured 
person  and  the  driver  are  separated  by  a  transparent 
partition  expending  from  the  level  of  the  top  of  the  back 
of  driver's  seat  approximately  to  the  inside  of  the  roof 
of  the  vehicle  and  in  which  vehicle  two  or  more  exits  from 
the  compartment  provided  for  the  sick  or  injured  person  are 
available," 

It  is  both  proper  and  competent  for  an  ordinance  to 
define  particular  words  and  terms  used  therein,  and  where  an  ordi- 
nance does  define  words  and  terms,  construction  of  the  ordinance 
is  to  be  confined  to  and  limited  by  the  definitions.   (See  Fennessey 
V.  Pacific  Gas  &  Electric  Co.,  20  Cal,2d  141,  143.)   Thus,  if  the 
vehicles  used  by  Servicar  of  Oakland  are  not  within  the  definition 
of  private  ambulance,  operation  without  a  license  would  not  be  pro- 
hibited, 

Servicar  of  Oakland  uses  Ford  Econoline  Supervan  vehicles 
in  three  basic  patterns,  one  for  stretcher  use,  one  for  wheelchair 
use,  and  another  with  seats  for  those  patients  who  can  be  trans- 
ported in  that  manner.   From  drawings  of  the  vehicles,  it  appears 
that  they  all  have  two  sets  of  doors  in  the  rear  compartment  but 
none  have  a  partition  separating  the  rear  compartment  from  the 
driver. 

It  is  claimed  that  the  manufacturer  intended  that  the 
uses  of  the  vehicle  include  ambulance  type  services.  However, 
inasmuch  as  the  vehicles  are  not  originally  constructed  with  the 
partition  required  by  Section  901(e),  in  my  opinion  they  would  not 
qualify  as  private  ambulances. 

You  are  advised,  therefore,  that  the  vehicles  used  by 
Servicar  of  Oakland  are  not  subject  to  licensing  as  private  ambu- 
lances under  Article  14  of  the  Health  Code. 

Since  the  vehicles  are  not  private  ambulances  as  defined 
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in  the  ordinance  because  of  their  design  and  original  construction, 
it  becomes  unnecessary  to  answer  the  other  questions  propounded  in 
your  letter. 

By  my  advice  herein,  I  do  not  intend  to  imply  that  the 
operation  and  vehicles  of  Servicar  of  Oakland  are  not  subject  to 
licenses  under  a  differently  drawn  ordinance.  Therefore,  if  you 
believe  that  the  type  of  service  furnished  by  Servicar  of  Oakland 
should  be  subject  to  regulation  by  the  Department  of  Public  Health, 
I  will  be  pleased  to  assist  you  in  the  preparation  of  any  legisla- 
tion necessary  to  accomplish  that  objective. 

Very  truly  yours. 


THOMAS  M,  O'CONNOR 
EAB  City  Attorney 


Letter  Opinion  No.  .67-17-A 


March  29,  1967 


Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:  Tax  Appeals  Board  Members  Have 
Status  of  Officers  of  the  City 
and  County  of  San  Francisco 

Dear  Mr.  Dolan: 

In  your  letter  of  March  23,  1967,  you  have  requested  our 
opinion  as  follows: 

"Please  let  me  know  the  status  of  members  of  the 
Tax  Appeals  Board--will  they  be  officers,  or  will  they 
be  employees,  of  the  City  and  County  of  San  Francisco?" 

Section  4  of  the  Charter  of  the  City  and  County  of  San 
Francisco  defines  who  are  officers  of  the  City  and  County  as 
follows: 

"Section  4.  The  officers  of  the  city  and  county 
shall  be  the  officers  elected  by  vote  of  the  people, 
members  of  the  board  of  education,  members  of  boards 
and  commissions  appointed  by  the  mayor,  members  of  the 
juvenile  probation  and  adult  probation  boards  or  com- 
mittees, members  of  the  board  of  law  library  trustees, 
the  superintendent  of  schools,  the  clerk  of  the  munici- 
pal court,  the  secretary  and  jury  commissioner  of  the 
superior  court,  the  executive  appointed  by  each  board 
or  commission  as  the  chief  executive  officer  under  such 
board  or  commission,  the  controller,  the  chief  admini- 
strative officer,  the  head  of  each  department  under  the 
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chief  administrative  officer  and  the  coroner,  public 
administrator,  county  clerk,  tax  and  license  collec- 
tor, recorder,  registrar  of  voters,  horticultural 
commissioner,  sealer  of  weights  and  measures,  and  such 
other  officers  as  may  hereafter  be  provided  by  law  or 
so  designated  by  ordinance," 

The  final  sentence  of  Section  4  states  that  other  officers 
than  those  enumerated  in  the  section  may  be  provided  by  law  or 
designated  by  ordinance. 

Pursuant  to  sec.  9.5,  art,  XIII  of  the  California  Consti- 
tution, Ordinance  No,  37-67  of  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco  creates  the  Tax  Appeals  Board  consis- 
ting of  three  members.   Section  1623  of  the  Revenue  and  Taxation 
Code  of  the  State  of  California  provides  for  the  terms  of  office 
of  the  members  and  in  so  doing  recognizes  that  the  members  hold  an 
"office"  and  are,  therefore,  officers. 

The  members  of  the  Tax  Appeals  Board  meet  the  fundamental 
test  of  being  officers,   3  McQuillin,  Municipal  Corporations ^ 
page  167,  states:   "it  [an  office]  implies  an  authority  to  exercise 
som'i  portions  of  the  soversign  power  of  the  state,  greaf  or  small, 
or  some  portion  of  the  pcvrjirs  of  a  municipal  corporatjcr. „  -:»i  _h.or 
in  making,  interpreting,  <idiiiJ.nistering  or  executing  la<"?.::.."  The 
members  of  the  Tcix  Appeal.;';  Board  exercise  these  powers  pvirtuant  to 
the  duties  conferred  upon  tliem  by  Ordinance  No.  37-67, 

In  my  opinion  the  members  of  the  Tax  Appeals  Board  are 
officers  of  the  City  and  County  of  San  Francisco, 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
TAT  City  Attorney 


Letter  Opinion  No.  67-18-A 


April  10,  1967 


Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Knoff  Judgment  (S.F.  Superior  Court  No.  564237) 
and  Mandate  of  March  28,  1966;  Knoff  Order  of 
April  3,  1967;  Effect  of  on  Board  of  Equalization 
Hearings  Scheduled  for  April  17,  1967 

Dear  Mr.  Dolan: 

This  replies  to  six  questions  contained  in  your  letter 
of  April  4,  1967,  relative  to  equalization  hearings  scheduled  for 
April  17,  1967. 

1.   Your  letter  first  states: 

"In  connection  therewith,  Supervisor  Jack  Morrison, 
having  been  apprised  that  Justice  A.  F.  Bray  has  in 
effect  ordered  the  County  Board  of  Equalization  to 
refrain  from  adjusting  the  fifty  percent  assessment 
ratio  used  by  the  Assessor,  asks  for  your  opinion  as 
to  whether  or  not  Justice  Bray's  order  is  proper  and 
binding  upon  the  County  Board. " 

This  question  of  course  refers  to  the  Superior  Court's 
judgment  and  mandate  of  March  28,  1966,  and  its  order  of  April  3, 
1967,  in  the  Knoff  case,  S.F.  No.  564237,  Justice  Bray  presiding. 
The  content  of  that  order  was  already  encompassed  in  the  Knoff 
judgment  and  mandate.   Both  the  judgment  and  mandate  refer  to  pro- 
perty which  "escaped  taxation"  and  identify  such  property  as  includ- 
ing that  assessed  in  1964,  1965  and  1966  at  an  "improperly  low  ratio," 
and  command  that  such  assessments  be  corrected  by  the  imposition 
of  escape  assessments.   The  Knoff  petition,  and  the  Wolden  grand 
jury  transcript  which  is  incorporated  therein  and  in  the  mandate, 
show  that  assessments  at  an  "improperly  low  ratio''  mean  assessments 
of  inventories  at  a  ratio  of  less  than  507o  of  cost,  and  assessments 
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of  equipment  at  a  ratio  of  less  than  50%  of  cost  regardless  of  age 
or  condition,  after  first  allowing  507o  off  of  cost  for  deprecia- 
tion, cost  in  the  case  of  both  inventories  and  equipment  to  be 
determined  by  independent  Certified  Public  Accountants  whom  the 
Board  was  ordered  by  the  mandate  to  employ  for  the  purpose  of 
making  such  determination  from  the  taxpayers'  (assessees')  books  aad 
records. 

The  Knoff  judgment  and  mandate  are  on  appeal.   In  my 
opinion  they  are  not  proper.   Nor  is  the  order  which  will  be 
appealed.   (See  in  this  connection  my  Letter  Ooinions  of  February  25, 
1966,  to  Supervisor  Morrison,  and  of  April  4,  1966,  to  President 
Tamaras,  copies  of  which  were  sent  to  all  supervisors  and  to  you.) 

However,  as  you  know,  the  appeal  did  not  stay  execution 
of  the  mandate  because  the  Superior  Court  on  April  11,  1966,  made 
an  order  under  C.C.P.  §1110b  that  the  appeal  not  have  that  effect. 
A  petition  to  the  District  Court  of  Appeal,  First  Appellate  District, 
to  prohibit  the  Superior  Court  from  taking  any  further  proceedings 
was  filed  April  18  and  denied  by  Division  Three  without  opinion 
April  27,  1966.   The  Supreme  Court  on  May  25,  1966,  denied  an  appli- 
cation for  hearing.   Hence,  at  this  juncture,  the  mandate  and  order, 
whether  proper  or  not,  are  binding  and  must  be  obeyed.   "It  is 
emphatically  the  province  and  duty  of  the  judicial  department  to 
say  what  the  law  is."   (Marbury  v.  Madison,  1  Cranch  137,  177, 
2  L.  Ed.  60,  73.)   It  is  the  province  and  duty  of  the  County  Board 
to  obey  the  judicial  department. 

2.   Your  letter  next  states: 

"Supervisor  John  A.  Ertola  also  asks  that  you  advise 
whether  or  not  the  County  Board  may  exercise  the  preroga- 
tive, under  appropriate  circumstances,  of  finding  that  a 
different  cash  value  of  property  exists  in  any  particular 
case,  contrary  to  the  conclusion  of  the  Assessor." 

No.   Ratio  is  always  to  be  applied  to  full  cash  value. 
But  under  the  Knoff  judgment,  mandate  and  order,  value  in  the  case 
of  inventory  is  equated  with  cost,  and  in  the  case  of  equipment  with 
507o  of  cost.   As  stated  above,  cost  under  that  judgment  and  mandate 
is  determined  by  independent  Certified  Public  Accountants,  and  the 
power  of  the  Assessor  or  the  County  Board  to  determine  otherwise  is 
negated.   Assessor  Tinney  has  imposed  escape  assessments  in  confor- 
mance with  the  cost  findings  of  the  Certified  Public  Accountants, 
applying  to  inventories  a  ratio  of  507o  of  cost  to  determine  assessed 
value,  and  applying  to  equipment  also  a  ratio  of  507o  of  cost  (after 
first  reducing  cost  by  one-half  to  allow  for  depreciation)  to 
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determine  assessed  value.   The  mandate  orders  the  County  Board  to 
command  the  Assessor  to  impose  escape  assessments  where  an  "impro- 
perly low  ratio"  had  been  used,  just  as  the  mandate  directly 
commands  the  Assessor  to  do  so.   Obviously  the  mandate  did  not 
contemplate  that  the  County  Board  should  undo  what  it  was  commarc'ed 
to  order  the  Assessor  to  do. 


3.  Your  letter  next  states: 

"Supervisor  Ertola  also  asks  that  the  City  Attorney 
compute,  and  advise  the  Board  of,  the  average  assessment 
ratio  on  personal  property  alone  which  was  assessed  during 
1964,  1965  and  1966.   Should  the  City  Attorney  be  unable 
to  provide  that  information.  Supervisor  Ertola  asks,  by  a 
copy  of  this  letter,  that  the  Assessor's  office  compute 
the  average  ratio  applied  to  personal  property  during  the 
years  in  question." 

Under  the  circumstances  (the  Knoff  judgment,  mandate  and 
order),  this  is  not  a  proper  subject  of  inquiry  by  the  Board  in 
these  proceedings.   (See  my  answers  to  Questions  2  and  5.) 
Obviously,  it  is  not  a  proper  function  of  this  office  to  make  such 
a  computation  and  the  computation,  if  made  by  the  Assessor's  office, 
would  serve  no  purpose  in  view  of  the  judgment,  mandate  and  order. 

4.  Your  letter  next  states: 

"Supervisor  Ertola  further  request  that  you  furnish 
the  Board  with  legal  points  and  authorities  which  will 
support  the  Assessor's  action  in  reassessing  corporations, 
firms  and  individuals  who  had  fully  reported  their  personal 
property  and  who  are  now  being  reassessed." 

The  answer  to  this  question  is  that  the  Knoff  judgment 
and  mandate  command  such  action  by  the  Assessor.   The  Superior 
Court  on  February  24,  1967,  and  again  on  March  10,  1967,  spoke 
directly  to  this  question.   See  Addendum  A  hereto  which  quotes 
pertinent  exceipts  from  the  Reporter's  Transcript  of  those 
proceedings. 
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5.   Your  letter  next  states: 

"The  members  of  the  Board  wish  to  make  it  very 
clear  that  they  have,  and  have  had,  no  intention  of 
considering  the  assessment  ratio  in  such  a  way  as  to 
redound  to  the  disadvantage  of  the  public  or  afford 
unwarranted  relief  to  taxpayers.   However,  several 
members  have  asked  whether  or  not  the  County  Board, 
in  considering  a  taxpayer's  allegation  that  a  sixty 
percent  T.'.-atio  has  been  used  with  respect  to  his 
property  and  that  a  thirty  percent  ratio  has  been 
used  with  respect  to  another  taxpayer's  sioiilar  property 
(both  percentages  being  used  by  way  of  example),  may 
inquire  into  and  take  testimony  concerning  the 
existence  and  propriety  of  various  ratios.^' 

No.   This  hypothetical  example  (607o  of  cost  applied 
to  inventory  of  equipment  of  one  taxpa3'er  included  in  the  Knoff 
mandate  307o  to  that  of  another  so  included)  has  no  basis  in 
fact  to  my  knowledge  or  the  Assessor's.   The  Assessor  would  be 
in  violation  of  the  mandate  if  he  used  any  ratio  except  507o 
of  cost  (5C7o  of  507o  of  cost  in  the  case  of  equipwer.t) ,  and 
accountable  to  the  Superior  Court  for  such  violation. 

Any  taxpayer  who  contends  the  Assessor  has  made  a 
clerical  error  or  that  the  taxpayer  supplied  the  Assessor  with 
erroneous  information,  resulting  in  an  excessive  assessment  and 
entitling  him  to  a  refund  of  taxes,  may  claim  such  refund  pur- 
suant to  Revenue  and  Taxation  Code  §5096  et  seq. 

(Whenever  requested,  the  Assessor  has  attempted  to 
discuss  with  each  assessee  cover.-.d  by  the  Knoff  mandate  all 
aspects  of  a  proposed  escape  assessment  and  has  shown  him  the 
Assessor's  complete  file  in  his  case,  including,  of  course, 
the  CPA  audit,  and  has  attempted  to  make  all  adjustments  which 
are  proper  within  the  scope  and  intent  of  the  Knoff  mandate.) 

Under  the  Knoff  mandate  and  order  the  County  Beard 
cannot  inquire  into  and  take  testimony  concerning  the  existence 
and  propriety  of  various  ratios,  whether  predicated  on  an  actual 
or  a  hypothetical  claim  with  respect  to  the  use  of  various  ratios, 
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As  stated  above  the  mandate  equates  value  with  cost  (with  50% 
of  cost  in  the  case  of  equipment) ,  cost  to  be  determined  by 
independent  Certified  Public  Accountants,  and,  in  conformance 
with  the  mandate,  the  ratio  the  Assessor  has  used  to  reduce 
full  cash  value  to  assessed  value  is  507o.   A  hypothetical 
taxpayer  who  would  claim  a  607,  ratio  had  been  used  with  respect 
to  his  property  would  merely  be  arguing  with  the  mandate  (unless 
he  were  claiming  a  clerical  error).   He  in  effect  would  be 
arguing  that  cost  (507o  of  cost  in  the  case  of  equipment)  and 
full  cash  value  are  not  equivalents. 

6.   Your  letter  next  states: 

"President  Tamaras  has  prepared  for  the  guidance 
of  his  colleagues  a  rnamorandum  outlining  procedures  to 
be  followed  at  the  County  Board  meeting  to  be  held  on 
April  17,  1967.   The  memorandum  includes  reference  to 
the  proposed  joint  presentation  with  regard  to  the 
ratio  question.   A  copy  is  attached.   Will  you  kindly 
indicate  to  me  prior  to  the  April  17th  meeting,  sucn 
changes  in  the  atiiAched  memorandum  as  may  be  necessary 
in  order  to  insure  the  taxpayers  of  a  full  and  fair 
hearing,  afford  precise  compliance  with  any  pertinent 
order  of  Justice  Eray,  and  delineate  the  legal  boundaries 
of  the  areas  in  which  the  County  Board  may  make  inquiry 
with  respect  to  the  ratio  and  other  features  of  the 
equalization  applications  before  them." 

The  memorandum  you  attach  assumes  that  under  the  Knoff 
m.andate,  the  taxpayer  will  be  given  a  hearing  on  ratio  and  on 
value;  in  other  words,  that  equali  ^ration  hearings  on  escepe 
assessments  imposed  pursuant  to  r'le  ICnoff  mandate  are  "ordinary" 
equalization  proceedings.   They  are  not.   Neither  ratio  nor 
value  is  an  open  question,  and  fr.l.fi   should  be  made  clear  to 
each  applicant  and  no  evidence  should  be  received  on  either 
question.   (The  taxpayer's  equalization  application  she. Id  be 
deemed  his  offer  of  proof  and  no  other  offer  of  proof  should 
be  entertained.)   It  is  obvious  that  a  manipulation  of  either 
value  or  ratio,  however  well  intended,  could  utterly  circumvent 
the  intent  of  the  mandate,  which  is  that  those  taxpayers  whose 
books  and  records  were  ordered  audited  by  independent  Certified 
Public  Accountants  (those  having  personal  property  assessments 
of  $50,000  or  more)  shall  pay  personal  property  taxes  based  on 
escape  assessments  imposed  on  the  basis  of  507o  of  cost,  cost 
in  the  case  of  equipment  to  be  first  reduced  by  507o. 
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Therefore,  on  April  17,  1967,  President  Tamaras 
should  announce  that  as  to  each  contested  application  there 
will  be  no  equalization  hearing  in  the  ordinary  sense  and 
that  the  application  shall  constitute  the  applicant's  offer  of 
proof,  and  the  Board  should  then  make  a  blanket  denial  of  all 
contested  applications. 

The  Board  should  then  proceed  to  the  approval  of 
settlements.   As  respects  settlements,  see  Addendum  B. 


Very  truly  yours. 


THOMAS  M.  O'CONNOR 
G^B  City  Attorney 


[A  iienda  follow. ] 


ADDENDUl'I  A 


Excerpt  from  pages  1-5  of  Reporter's  Transcript  of 
February  24,  1967,  hearing  in  Knoff  v.  City  and  County: 

"THE  COURT:   Good  afternoon,  gentlemen. 

"Mr.  Ehrlich,  I  have  read  your  letter.  I 
have  read  your  points  and  authorities  and  declaration. 
I  think  the  difficulty  is  that  when  I  spoke  last  time, 
I  didn't  quite  get  into  my  head  what  the  difficulty 
between  the  taxpayers  and  the  Assessor  was.   My  order 
and  the  writ  are  much  clearer  than  my  statement  last 
week. 

"As  I  understand  it  now,  it  is  your  conten- 
tion that  the  Assessor  has  no  right  to  do  anything  with 
escaped  taxes  as  distinguished  from  escaped  assessmet'ts; 
that  if  a  property  owner,  a  taxpayer,  made  a  true  r^rurn, 
that  under  my  decree  the  Assessor  can't  touch  that;  sven 
though  the  action  of  the  Assessor  in  not  applying  the 
same  ratio  to  that  ta^ipayer  as  to  the  other  taxpayers, 
even  though  that  happened,  that  my  order  doesn't 
encompass  that. 

"MR.  EHRLICH:   Your  Honor,  I  don't  think  that  was 
quite  our  position,  if  I  might  restate  it. 

"As  we  d3;...'.t  with  specific  legal  problems  with 
Mr.  Baglin  and  v/iti-  Mr.  Tinney,  Mr.  Baglin  as  his  aovisor, 
in  frequent  cases  Vvt  would  ask  'I'Jhat  is  the  legal  basis?' 
And  the  ansx^/er  that  we  received  is,  'The  writ  is  the  legal 
basis. '   And  the  position  that  we  took,  which  we  think 
Your  Honor  was  very  clear  on  last  week,  is  that  the  writ 
does  not  purport  in  any  manner  to  extend  the  law,  as  you 
said;  and  what  we  are  seeking  is  a  clarification. 

"THE  COURT:   Of  course,  you  and  the  Assessor  dcn't 
agree,  and  I  don't  agree  with  you.   I  think  it  is  very 
clearly  set  forth  in  my  decree  what  the  Assessor  is  to  do. 
I  would  like  to  read  a  couple  of  extracts  from  it,  both 
from  the  order  and  from  the  writ. 

"Page  7  of  the  Judgment:   'The  gravamen, 
purpose  and  object  of  this  public  taxpayers'  pro- 
ceeding is  to  compel  the  performance  of  the  clear 
duty  of  respondents  to  make  the  investigation 
called  for  by  the  reasonable  information  already 
in  their  possession  and  known  to  them,  or  hereafter 


coming  to  their  attention  during  the  course  of 
the  investigation;  to  thereafter  take  appropriate 
action  according  to  the  facts  found  during  said 
investigation. . . ' 

"Now  this  is  the  part:   ' . . .with  respect  to 
any  taxable  properties  that  improperly  escaped 
taxation. . . '  --now,  that  is  not  limited  to  escaped 
proper  assessment  --  '...regardless  of  whether  the 
latter  result  was  attributable  to  conduct  of  the 
Assessor  himself  or  of  a  deputy  or  other  employee 
of  his  office  or  was  attributable  to  some  act  or 
omission  of  the  owner  of  the  property. ' 

"In  other  words,  anything  that  the  Assessor  did 
that  allowed  the  property  to  escape  taxation  v/as  within  the 
purport  of  my  order,  regardless  of  whether  the  actual  return 
of  the  property  owner  was  correct  or  not. 

''Now,  in  the  writ  it  is  clearly  spelled  out  again. 
Page  3  of  the  V/rit: 

'The  respondents  are  commanded  to  immediately 
initiate  a  full  investigation,  inquiry  and  examina- 
tion into  the  matter  of  the  loss  by  respondent 
municipality  of  property  tax  revenues  during  this 
or  any  prior  assessment  year. ' 

"It  goes  on:   'The  examination  shall  be 
diligently  conducted  in  cooperation  with  the 
Assessor  and  h^.■i   office  and  through  independent 
expert  audi.'_ox3,  appraisers...'  --  and  so  fcr'-.h 
--  '...for  the  purpose  of  securing  and  gatherj.ng 
full  information  and  facts  concerning  all  taxable 
properties,  specifically  including  but  not 
restricted  to  those  identified...   --  and  so 
forth  --  ' . . .which  have  been  unassessed  or 
underassessed  or  have  o.":herwise  escaped  taxa- 
tion. ' 

"That  is  the  part  tViat  you  people  ignore.  'That 
otherv/ise  escaped  taxation'  for   any  reason  inclucc.-'.  also 
taxable  property  which  the  Ac-xessor  or  any  deputy  cr  other 
employee  of  his  office  had  applied  to  such  property  an 
improperly  low  assessment  ratio,  or  had  applied  a  non- 
uniform assessment  ratio  to  different  properties  in 
the  same  class,  or  had  failed  to  calculate  or  had 
improperly  calculated  the  assessment  valuation. 
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"I  think  that  is  the  main  difference  between  you 
and  the  Assessor.   If  you  want  to  limit  the  investigation 
to  just  where  the  property  o\imer  didn't  make  a  true 
return  -- 

"MR.  EHRLICH:   I  don't  believe  that  is  our  opinion, 
Your  Honor. 

"THE  COUFT:   That  is  one  of  your  points.   That  is 
one  of  your  prints  you  are  seeking  on  the  ratio,  isn't  it? 

"MR.  EHFLICH:   No.   Our  basic  position.  Your  Honor, 
is  that  the  f;ase  law  constitutes  -•* 

"THE  CCJRT:   I  am  not  going  -- 

"MR.  EhRLICH:   Can  I  make  this  position:   that  the 
statute  and  the  case  law  are  absolutely  Clear  that  in  order 
to  go  back  and  re-assess,  there  mu^t  be  some  legal  basis  for 
doing  it.   It  must  be  done  in  accoirdance  with  law,  either 
the  Constitution,  the  statutes;  and  we  are  saying  that  we 
are  confident,  as  Your  Honor  said  last  week,  that  it  was 
not  your  intention  to  go  beyond  the  law  in  ordeting  re- 
assessment.  Our  position  is  that  the  writ  is  not  the  basis; 
that  whatever  other  than,  it  directs  them  to  go  back  and 
re-assess  as  required  by  law,  as  Your  Honor  said.   Our 
only  request  to  you  in  the  first  instance  --  or  to  the 
City  Assessor  in  the  first  instance,  and  his  counselor, 
Mr.  Baglin,  and  ultimately  to  you  --  was  to  clarify  what 
that  law  was. 

"THE  COURT:   VJait  a  minute.   I  am  in  no  position  now 
with  this  case  on  appeal  to  clarify  the  law. 

"MR.  EHRLICH:   That  is  what  you  said. 

"THE  COURT:   I  passed  on  the  law,  and  I  determined  in 
my  order,  and  the  writ  pursuant  to  it,  that  any  escaped 
taxation,  no  matter  how  it  happened,  should  be  subject  to 
investigation,  and  would  become  under  my  order." 


Excerpt  from  page  14  of  Reporteifs  Transcript  of  March  10. 
1967,  hearing  in  Knoff  v.  City  and  County: 

"Q.  [Mr.  Lowenthal: ]  And  you  understand  the 
writ  to  call  for  investigation,  audit  and  levying 
of  a  deficiency  in  cases  where  there  has  been  an 
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Improperly  low  ratio,  and  regardless  of  whether  the 

taxpayer  has  purportedly  reported  accurately  the 

value  of  his  personal  property?      A.   That  is  correct. 

^.J\.    Is  that  correct?    A.  Me   have  made  the 
audit  objectively,  we  have  made  the  assessment 
objectively  at  the  50%  ratio;  and  where  there  is  a 
nio^ncfn^'S  p"  ^^^   "^^  assessment,  we  have  made  a 

hJ?^c,^K  •f^^i'^^^^'^y-   ^^^  ^^^*^°^  <=hat  the  taxpayer 
has  submitted  perfect  and  complete  records   in 
our  communication  to  the  City  Attorney,  Mr!  Baglin 
indicating  that  the  records  were  good,  they  wefe   ' 
this  P'^^P^''^^'  ^"^  ^^^^   he  should  be  apprised  of 

"THE  COURT:   Uell,  didn't  he  go  into  this  the 
last  time?   Didn't  I  hold  that  that  was  prope?? 

^o  v  "^iR-  LOXvENTHAL:   Yes,  I  understand.   I  wanted 
to  know  if  he  did  pursue  that  as  required  by  the 
^?o  rl^^t  i^^i^^  °^'  the  Fourteenth  Amendment  to 
the  United  States  Constitution,  as  I  think  the 
Court  mentioned  today." 

March  in   10A7  ^JJ"'^^?*'  from  page  10,  line  19  to  page  11,  line  1  of 
liarcn  10,  1967,  hearing  m  Knoff  v.  City  and  County; 

"MR  LOWENTHAL:   Q.   And  the  result  so  far  as  the 
?mS  fn^^^^^""^  ^^?"  audited  and  investigated  applying 
^.   rJ^^"/""/   assessing  a  deficiency  where  some  deficiency 
IS  called  for  IS  to  establish  uniformity  of  the  applica- 
oe?Son5l'^^'  ^^i   to. all  taxpayers  within  that  class  of 
personal  property  is  that  right?    A.   That  is  correct 
I  so  understood  the  Writ  of  Mandate.  ^uxrecc. 

"Q.   That  is  the  objective  of  the  audit  and  of  the 
assessment  of  deficiencies?         A.   That  is  Correct." 


IV 
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Conceiving  Settlements 

As  is  known,  settlements  with  taxpayers  on  a  2/3  basis  are 
not  objected  to  by  the  Superior  Court  or  by  counsel  for  Knoff  and 
are  only  made  subject  to  the  County  Board's  approval.   A  number 
have  already  been  approved  and  it  would  seem  discriminatory  against 
those  who  wish  to  settle  not  to  permit  them  to  do  so. 

The  first  of  those  settlements  was  effected  as  a  compromise 
of  litigation,  namely,  a  suit  for  a  writ  to  prohibit  enforcement 
of  the  Knoff  mandate.   (Ordinance  No.  299-66,  finally  passed 
December  19,  1966  and  approved  December  27,  1966.)  Subsequently, 
in  January  or  early  February,  1967,  a  number  of  attorneys  who 
represent  taxpayers  affected  by  the  Knoff  mandate  met  with  Assessor 
Tinney  and  me,  primarily  to  complain  that  the  Assessor  was  violating 
the  Knoff  mandate,  or  misinterpreting  it,  or  that  I  was.   The  result 
of  that  meeting  was  that  the  Assessor  and  I  agreed  with  these 
attorneys  (1)  that  the  Assessor  and  I  would  work  out  a  formula  on 
the  basis  of  which  settlement  offers  (offers  in  compromise)  might 
be  made  on  behalf  of  taxpayers  who  wished  to  make  them,  and  (2) 
that  this  formula  would  be  communicated  to  these  attorneys. 

Such  a  formula  was  worked  out  by  the  Assessor  and  me,  and, 
pursuant  to  that  agreement,  was  communicated  to  those  attorneys, 
also  to  Justice  Bray  and  to  counsel  for  Knoff.   And  it  has  been 
made  known,  I  believe,  to  all  taxpayers  subject  to  the  Knoff  man- 
date. 

The  formula  was  this:   In  the  case  of  taxpayers  who  were 
investigated  under  the  Knoff  mandate  and  whose  property  was  found 
to  have  "excaped  taxation"  as  that  expression  was  used  in  the 
mandate  and  judgment  (see  answer  to  question  1,  above),  but  who 
had  made  accurate  or  substantially  accurate,  property  declarations, 
and  no  tax  consultant  had  been  used  and  no  evidence  of  bribery  is 
known  to  exist,  the  2/3  is  calculated  at  the  rate  for  each  year 
involved  ($8.82  in  1964;  $9.23  in  1965;  $10,168  in  1966),  with  no 
penalty,  or  penalty  eliminated  if  one  had  been  imposed.   Where 
property  declarations  were  not  substantially  accurate,  and  no  tax 
consultant  was  involved  and  no  evidence  of  bribery  is  known  to 
exist,  the  2/3  is  calculated  at  the  1966  rate,  with  no  penalty,  or 
with  penalty  eliminated  if  one  had  been  imposed.  VJhere  a  tax  con- 
sultant was  used,  the  2/3  is  applied  to  the  sum  of  the  escape  tax 
bills  plus  10%.   All  escape  tax  bills  are,  of  course,  at  the  1966 
rate.   (Rev.  &  Tax.  Code  §534) 
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Exceptional  cases  (as  where  a  corporate  taxpayer  has  gone 
out  of  existence,  or  other  novel  or  special  legal  probleras  are 
involved)  arc  handled  on  an  individual  basis  with  the  Superior 
Court  and  with  counsel  for  Knoff ,  and  are  then  submitted  to  the 
County  Board  for  approval. 

On  February  24,  1967,  the  following  was  stated  as  respects 
such  cornpromises: 

"THE  COURT:   All  right.   Anything  further? 

"MR.  BAGLIN:   We  had  the  matter  of  the  -- 

"THE  COURT:   Request  for  compromise.  Do  you  want  me 
to  pass  on  those? 

"MR.  BAGLIN:   Yes,  if  you  care  to,  that  would  be 
fine,  Your  Honor. 

"THE  COURT:   VJhat  is  your  position  on  it,  Mr. 
Lowenthal? 

"MR.  LOWENTHAL:   I  don't  know.  There  have  been  a 
number  coming  in  so  fast.   You  mean  the  major  proposal? 

"MR.  BAGLIN:   Yes,  the  major  proposal  and  those 
subsidiary  ones. 

"THE  COURT:   It  looks  fair  to  me. 

"MR.    LOWENTH/iL:      I   think  that  sounds   practical. 

"THE  COURT:      Very  well." 

(Reporter's  Transcript,  Knoff  v.  City  and  County, 
February  24,  1967,  page  17,  lines  10-23.) 

At  this  hearing,  the  Court  also  from  the  bench  stated  that 
settlements  are  better  than  litigation,  but  the  reporter  did  not 
report  this. 

On  March  10,  1967  the  following  was  stated  as  respects 
such  compromises: 

"Q.  [Mr.  Lowenthal:]   Now,  is  it  a  fact,  Mr.  Tinney, 
that  at  the  last  hearing  a  formula  was  presented  for 
approval  to  the  Court  and  was  approved  so  far  as  settle- 
ment of  all  of  these  deficiencies  on  what  you  consider 
to  be  a  fair  basis,  and  the  settlement  was  divided  into 
people  who  were  involved  in  phase  one  as  against  phase  two, 
and  where  there  is  a  certain  type  of  evidence  existing,  but 
in  all  events,  did  not  constitute  a  full  1007o  of  the  de- 
ficiency? 
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"A.   That  is  correct.   A  proposed  method  of  dealing 
with  these  by  the  City  Attorney  was  submitted  to  the 
Court. 

"Q.   And  even  in  instances  where  there  was  a  phase 
one  taxpayer  involved,  a  formula  was  applicable  to  them 
which  did  not  call  for  100%  of  the  deficiency? 

"A.   I  believe  there  are  instances  of  that  kind. 

"Q.   As  far  as  penal  assessments,  as  I  understand 
the  procedure,  is  to  limit  penal  assessments  to  107o 
only,  to  certain  extreme  cases? 

"A.   Yes,  10%  in  a  clear  case  of  apparent  violation. 

"THE  COURT:   Well,  do  I  understand  that  you  first 
determine  the  deficiency  for  the  proper  amount  of 
taxes  on  the  basis  of  the  50%  ratio? 

"THE  WITNESS:   That  is  correct. 

"THE  COURT:   And  then,  in  order  to  avoid  litigation, 
3'ou  compromise? 

"THE  WITNESS:   That  is  correct.   In  the  interest 
of  the  City  and  County,  the  City  Attorney  has  advised 
me  and  I  have  agreed  with  his  advice  for  the  interests 
of  the  City  and  County  and  of  the  taxpayers  and  for  all 
concerned  that  this  would  be  the  proper  method  of  pro- 
ceeding, subject  to  the  approval  of  your  Honor. 

"THE  COURT:   Initially,  you  don't  start  out  in 
arriving  at  an  amount  that  you  find  to  be  due  by 
any  other  ratio  than  the  50%? 

"THE  WITNESS:   No,  your  Honor,  ..." 

(Reporter's  Transcript,  Knoff  v.  City  and  County,  et  al., 
March  10,  1967,  page  11,  line  5  to  page  12,  line  13.) 

Each  settlement  is  effected  subject  to  Board  approval. 

The  Board's  approval  may  be  viewed  as  a  stipulated 
equalization  order  or  an  approval  of  a  compromise  of  litigation, 
or  both. 
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Honorable  Joe  Beeman 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   County  Board  of  Equalization  Proceedings; 
Evidence;  Subpoena;  Limitation  of  Time; 
Tax  Appeals  Board. 

Dear  Supervisor  Beeman: 

You  have  requested  my  opinion  on  the  folloxving  seven 
questions  relative  to  proceedings  before  the  Board  of  Supervisors 
sitting  as  the  County  Board  of  Equalization.   The  order  in  which 
you  asked  the  questions  does  not  seem  significant  and  I  have 
therefore  taken  the  liberty  of  answering  them  out  of  that  order. 

1.  May  the  Board  accept  as  evidence  of  assessment  ratios 
a  printed  copy  of  the  Annual  Report  of  the  State  Board  of  Equaliza- 
tion showing  county-wide  assessment  ratios,  even  though  such  report 
relies  upon  statistical  samplings  and  a  formula  for  up-dating  this 
data?  Must  the  Board  accept  such  evidence? 

In  answer  to  this  question  it  is  necessary  to  point  out 
that,  under  the  Knoff  mandate  (Knoff  v.  City  and  County,  Assessor, 
Board  of  Supervisors,  Board  of  Equalization,  San  Francisco  Superior 
Court  No.  564237),  a  50%  ratio  (507o  of  cost  of  inventories,  50%  of 
50%  [257o]  of  cost  of  equipment)  must  be  applied  by  the  Board  of 
Equalization  as  well  as  by  the  Assessor,  and  that  that  mandate  does 
not  leave  it  open  to  the  Board  of  Equalization  to  determine  that 
the  applicable  ratio  was  less  than  507o  or  in  any  other  way  to  circum- 
vent the  507o  ratio,  for  example,  by  purporting  to  find  that  the  cost 
figures  to  which  Assessor  Tinney  applied  507o  ratio  were  not  an 
accurate  criterion  of  full  cash  value.   Your  question  presupposes 
that  ratio  is  an  open  question  and  that  what  the  Assessor  has  done 
under  the  Knoff  mandate,  the  Board  of  Equalization  can  undo.   That 
is  erroneous.   See  my  Letter  Opinion  No.  67-18-A,  to  Mr.  Dolan, 
relative  to  this  matter. 

The  Board  is  a  party  to  the  Knoff  mandate  and  is  bound 
thereby  unless  and  until  it  is  lawfully  annulled.   As  you  know 
our  appeal  is  pending. 
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2.  May  the  Board  of  Equalization  refuse  to  issue  a 
subpoena  requiring  the  attendance  of  a  witness  whose  testimony, 
otherwise  unobtainable,  may  be  essential  to  substantiate  the 
accuracy  of  a  State  Board  of  Equalization  figure  for  the  county- 
wide  assessment  ratio? 

Since  the  Board  is  bound  by  the  Knoff  mandate  with 
respect  to  ratio,  there  would  be  no  point  in  subpoenaing  such 
a  witness.   Therefore,  under  its  power  to  refuse  to  subpoena 
witnesses  (Rev.  &  Tax.  Code  §§16,  1609),  the  Board  must  refuse 
to  issue  a  subpoena  for  such  a  witness,  and  must  refuse  to 
allow  him  to  testify  assuming  he  has  already  been  subpoenaed. 
And  it  must  refuse  to  entertain  any  offer  of  proof.   The  equal- 
ization applicition  will  constitute  an  offer  of  proof. 

3.  To  wl.'.at  extent,  if  any,  is  the  Board  of  Supervisors, 
sitting  as  a  Board  of  Equalization,  required,  and  to  V7hat  extent, 
if  any,  is  it  permitted,  to  exclude  evidence  upon  the  ground  that 
it  would  be  inadmissible  in  a  judicial  proceeding? 


The  Beard  in  an  ordinary  equalization  proceediiig  is  not 
required  to  exclude  evidence  on  the  ground  it  would  be  inadmissible 
in  a  judicial  proceeding  (Fancho  Santa  Margarita  v.  San  Disgo 
County,  135  Cal.  App.  135,  141)  but  it  is  permitted  to  do  so  if 
it  reasonably  believes  the  evidence  is  unreliable,  irrelevant  or 
immaterial.   (Web  Service  Co.  ,  Inc.  v.  County  of  Los  An?;eles, 
242  A.C.A.  684",  6^77~ 

You  will  recognize  that  proceedings  involving  the  Knoff 
mandate  are  not  "ordinary"  equalization  proceedings.   As  respects 
such  proceedings  please  see  my  answers  to  questions  1  and  2. 

4.   May  the  Board  make  different  rulings  where  different 
applicants  are  involved  with  respect  to  identical  questions  re- 
garding the  admissibility  of  evidence,  or  must  the  Board  adopt 
a  uniform  standard  in  ruling  on  the  admissibility  of  evidence? 

The  Code  does  not  require  the  Board  to  adopt  a  uniform 
standard,  but  ordinarily  it  should  rule  with  reasonable  con- 
sistency unless  convinced  a  prior  ruling  was  erroneous;  it  is  not 
required  to  perpetuate  an  error. 

Cases  falling  under  the  Knoff  mandate  are,  of  course, 
covered  by  my  answers  to  questions  1  and  2,  and  must  be  treated 
in  the  manner  stated  in  those  answers. 
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5.  To  what  extent,  if  any,  may  the  Board  limit  the  time 
of  an  applicant  within  which  he  may  present  his  case  for  equal- 
ization?  Is  the  applicant  entitled  to  such  time  as  may  be 
required  in  order  to  present  his  case,  provided  he  does  not  become 
repetitious  or  go  into  unreasonable  detail  or  unnecessary  matters? 

The  answer  to  the  second  part  of  this  question  is  yes, 
provided  "required"  is  qualified  by  "reasonably."  To  the  first 
part,  the  answer  is:   VJhen  the  applicant,  in  the  Board's  reason- 
able opinion,  has  been  given  ample  time  to  present  his  case. 
Cases  under  the  Knoff  mandate  should  take  virtually  no  time  for 
presentation  since  neither  ratio  nor  value  is  an  open  question 
and  the  equalization  application  will  constitute  the  offer  of 
proof. 

6.  Is  the  Board  required  or  permitted  to  take  the  un- 
sworn testimony  of  the  assessor  or  his  deputies? 

Section  1610  of  the  Revenue  and  Taxation  Code  provides 
that  the  assessor  and   any  deputy  whose  testincny  is  needed  shall 
be  present  during  tl\e  session  of  the  county  beard  and  may  make 
any  statement  or  produce  evidence  on  matters  before  the  county 
board.   There  is  no  requirement  that  the  assessor  or  his  deputies 
testify  under  oath. 

7.  Are  any  of  the  answers  to  the  foregoing  questions 
different  when  the  hearing  is  conducted  by  a  Tax  Appeals  Board, 
and,  if  so,  in  what  respects  are  the  answers  different? 

A  Tax  Appeals  Board,  in  considering  applications  for 
equalization  of  assessments  on  the  rolls  for  the  assessment 
year  1967-68  and  subsequent  assessment  years,  will  not  be 
governed  by  the  Knoff  mandate. 

Under  Revenue  and  Taxation  Code  §1605,  as  amended 
October  6,  1966.  a  certain  percentage  deviation  (more  than  157o) 
of  the  Assessor  s  publicly  announced  ratio  (Rev.  &   Tax. Code  §401) 
from  the  ratio  as  determined  by  the  State  Board  of  Equalization 
will  be  "prima  facie  evidence"  of  an  inequitable  assessment. 

The  Tax  Appeals  Board  will  constitute  the  board  of 
equalization  for  the  City  and  County  with  the  same  powers  of 
equalization  as  the  Board  of  Supervisors  sitting  as  a  Board  of 
Equalization.   (Art.  XIII,  §§9,  9.5,  Calif.  Const.) 
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The  State  Board  of  Equalization  shall  prescribe  rules 
and  regulations  to  govern  local  boards  of  equalization  when 
equalizing.   (Government  Code  §15606(c).) 

The  Clerk  of  the  Board  of  Supervisors  shall  be  the  Clerk 
of  the  Tax  Appeals  Board.   (Rev.  &  Tax.  Code,  §1628.) 

A  longer  equalization  period  will  prevail  under  R.evenue 
and  Taxation  Code  §1601  commencing  with  the  1967-68  assessment 
year. 

Under  Article  XIII,  §9,  of  the  California  Constitution, 
county  boards  of  supervisors  shall  constitute  boards  of  equaliza- 
tion, and  such  county  boards  of  equalization  are  authorized  to 
prescribe  rules  of  notice  as  to  county  assessments.   As  respects 
the  Tax  Appeals  Board,  under  Article  XIII,  §9.5,  the  Board  of 
Supervisors  shall  adopt  such  lailes  of  notice,  and  also  of 
procedure,  as  may  be  required  to  facilitate  its  work  and  to 
insure  uniformity  in  the  processing  and  decision  of  equalization 
petitions. 

Except  as  noted  I  believe  the  rules  of  evidence  and 
procedure  will  not  differ  when  the  Tax  Appeals  Board  functions 
as  the  County  Board  of  Equalization  from  the  rules  prevailing 
under  the  Board  of  Supervisors  sitting  as  the  County  Board  of 
Equalization. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
GEB  City  Attorney 


Letter  Opinion  No.  67-20-A 


March  1,  1967 


Mr,  S.  M.  Tatarian 
Director  of  Public  Works 
260  City  Hall 
San  Francisco,  California 

Subject:   Buckingham  Way;  Right  of  Stoneson 
Development  Corporation  to  enforce 
parking  regulations  thereon 

Dear  Mr,  Tatarian: 

You  have  inquired  as  to  the  right  of  the  Stoneson  Develop- 
ment Corporation  to  impose  parking  regulations  on  that  portion  of 
Buckingham  Way  south  of  Winston  Drive  and  to  enforce  said  regula- 
tions by  removing  vehicles  parked  in  violation  thereof  in  the  light 
of  the  following  circumstances: 

On  July  20,  1950,  the  Stoneson  Development  Corporation 
conveyed  by  deed  to  the  City  and  County  a  54- foot  easement  for 
roadway  and  public  utility  purposes  over  that  portion  of  th'9 
proposed  Buckingham  Way  south  of  Winston  Drive.   Said  deed  is 
recorded  in  Volume  5523,  p.  546,  Official  Records  of  the  City  and 
County  of  San  Francisco. 

On  July  31,  1950,  the  City  and  County  accepted  the 
aforesaid  deed.   (Resolution  No.  10141  (Series  of  1939).) 

On  July  16,  1951,  the  Board  of  Supervisors  approved  the 
map  showing,  inter  alia,  the  opening  of  Buckingham  Way  and  declared 
said  street  to  be  an  open  public  street  or  highway  dedicated  to 
public  use.   (Resolution  No.  11378  (Series  of  1939).) 

Thereafter  the  Corporation  undertook  the  improvement  of 
said  Buckingham  Way  including  the  construction  of  bays  thereon  for 
diagonal  parking  of  vehicles.   Said  parking  bays  were  so  constructed 
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that  vehicles  parked  diagonally  therein  are  approximately  half  on 
the  dedicated  street  area  and  half  on  the  private  property  of  the 
Corporation. 

The  improvement  of  Buckingham  Way  was  found  not  to  be  in 
accordance  with  the  specifications  of  the  Department  of  Public 
Works  and  consequently  said  street  has  never  been  accepted  for 
maintenance  and  repair  by  the  City  and  County  by  the  Board  of 


Supervisors.   (Charter,  Sec.  107 


rj 


The  Assessor's  books  show  the  street  as  "not  dedicated" 
and  the  Corporation  has  been  assessed  on  the  fee  interest  therein. 

The  law  relating  to  the  regulation  of  parking  in  the  City 
and  County  of  San  Francisco  is  set  forth  in  the  State  Vehicle  Code 
and  in  Part  II,  Chapter  XI,  of  the  San  Francisco  Municipal  Code. 
(Traffic  Code.) 

Generally  speaking,  the  provisions  thereof,  particularly 
those  dealing  with  parking  regulations,  are  applicable  only  upon 
streets  and  highways  as  defined  in  the  Vehicle  Code,   (Vehicle  Code, 
Sees.  21001,  22507.) 

A  "street"  is  defined  in  the  Vehicle  Code  as: 

"A  way  or  place  of  whatever  nature,  publicly 
maintained  and  open  to  the  use  of  the  public  for 
purpose  of  vehicular  traffic  ..."   (Vehicle  Code, 
Sec.  590.) 

In  47  Ops.  Atty,  Gen,  191  the  Attorney  General  advised 
that  the  provisions  of  the  Vehicle  Code  are  applicable  upon  the 
streets  of  a  subdivision  where  the  streets  have  been  offered  for 
dedication  by  a  final  subdivision  map  which  has  been  approved  and 
recorded  and  are  open  to  and  being  used  by  the  public,  although 
the  streets  have  not  been  formally  incorporated  into  the  county 
road  system  by  the  Board  of  Supervisors,   In  discussing  the  mean- 
ing of  the  phrase  "publicly  maintained"  as  used  in  Vehicle  Code 
Section  590,  supra,  the  Attorney  General  states: 

"A  publicly  owned  street  is  no  less  publicly  main- 
tained within  the  meaning  of  Vehicle  Code  Sections  360 
and  590  because  the  physical  work  of  construction  has 
been  performed  with  private  funds  or  private  parties 
have  agreed  to  keep  the  street  in  repair  for  any  period 
of  time  as  a  condition  to  the  acceptance  of  its  dedica- 
tion as  part  of  a  subdivision.   Nor  can  it  be  inferred 
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"that  the  phrase  'publicly  maintained'  excludes  private 
involvement  or  participation  in  the  upkeep  and  repair 
of  such  street.  The  county  having  officially  accepted 
public  ownership  and  sanctioned  the  construction  and 
opening  of  a  street  to  public  use,  it  must  be  concluded 
that  such  street  being  thus  publicly  held  out,  sup- 
ported and  recognized  is  publicly  maintained  within  the 
meaning  of  Vehicle  Code  sections  360  and  590."   (47  Ops, 
Atty.  Gen.  191,  at  p.  194.) 

In  the  present  instance  where  Buckingham  Way  has  not 
only  been  offered  for  dedication  by  the  corporate  owner  and  has 
been  accepted  by  the  City  and  County  but  has  also  been  declared  to 
be  an  open  public  street  of  the  City  and  County  by  the  Board  of 
Supervisors  and  is  being  used  by  the  public  as  such,  in  my  opinion, 
the  provisions  of  the  Vehicle  Code  and  of  our  local  Traffic  Code 
would  be  applicable  to  Buckingham  Way. 

There  are  no  provisions  of  the  Vehicle  Code  or  of  the 
San  Francisco  Traffic  Code  authorizing  a  private  individual  to 
impose  parking  regulations  upon  a  public  street  or  to  remove  or 
cause  to  be  removed  any  vehicle  parked  on  a  public  street  in  viola- 
tion of  any  provision  of  the  Vehicle  Code  or  of  the  San  Francisco 
Traffic  Code, 

However,  Section  22658  of  the  Vehicle  Code  provides  that 
the  owner  or  person  in  lawful  possession  of  any  private  property 
may,  subsequent  to  giving  notice  to  the  city  police,  cause  the 
removal  of  a  vehicle  parked  on  such  property  to  the  nearest  public 
garage  if  there  is  displayed  in  plain  view  on  the  property  a  sign 
prohibiting  public  parking  and  containing  the  telephone  number  of 
the  local  traffic  law  enforcement  agency.  The  person  causing 
removal  of  such  vehicle  must  comply  with  the  provisions  of  Sections 
22852  and  22853  relating  to  notice  in  the  same  manner  as  applicable 
to  an  officer  removing  a  vehicle  from  private  property. 

However,  Section  22658  of  the  Vehicle  Code  does  not, 
in  my  opinion,  authorize  the  Corporation  to  cause  the  removal  of 
vehicles  parked  diagonally  in  a  parking  bay  on  Buckingham  Way, 
i.e.,  partly  on  public  and  partly  on  private  property,  for  such 
an  interpretation  would,  in  effect,  permit  the  Corporation  to  do 
indirectly  that  which  it  cannot  do  directly.   (El  Claro  Oil  and 
Gas  Co.  V.  Dougherty,  11  Cal,App.2d  274„) 

Furthermore,  Section  3522  of  the  Civil  Code  provides 
that  one  who  grants  a  thing  is  presumed  to  grant  also  whatever  is 
essential  to  its  use.   In  the  case  of  Cave  v.  Crafts,  53  Cal.  135, 
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it  was  held  that  when  the  owner  of  lands  grants  away  part  of  his 
land,  he  is  taken  by  implication  to  include  in  his  grant  all  such 
easements  in  the  part  he  retains  as  are  necessary  for  the  reasonable 
enjoyment  of  the  part  which  he  grants,  in  the  form  which  it  assuiiies 
at  the  time  he  transfers  it  and  the  grantee  is  entitled  to  the 
benefit  of  the  easement  without  any  express  grant  or  reservation. 

Applying  the  foregoing  to  the  instant  case  it  would 
appear  that  where  the  Stoneson  Development  Corporation  granted  an 
easement  to  City  for  public  street  purposes  and  thereafter  in  the 
improvement  of  said  street  constructed  parking  bays  for  diagonal 
parking  partly  on  said  street  and  partly  on  its  private  property, 
said  corporation  implicitly  granted  an  easement  for  parking  par- 
tially in  the  private  portion  it  retained  as  a  necessary  adjunct  to 
the  reasonable  enjoyment  by  the  motoring  public  of  the  public  street 
easement  granted  by  the  Corporation  to  the  City. 

Somewhat  the  same  rule  is  set  forth  in  the  Restatement  of 
Torts,   Section  192  thereof,  relating  to  privileged  entries  on 
land,  provides  as  follows: 

"A  traveler  is  privileged  to  enter  that  part  of 
the  land  in  the  possession  of  another  upon  which  there 
is  a  public  highway,  insofar  as  his  presence  thereon 
is  in  the  reasonable  use  of  the  highway." 

The  fact  that  the  Assessor  may  have  carried  the  street 
on  his  books  as  "not  dedicated"  and  may  have  assessed  the  fee 
interest  in  said  street  to  the  Corporation  is  not  pertinent  to 
the  question  of  parking  regulations  thereon. 

It  is  well  established  that  property  dedicated  to  the  use 
of  the  public  cannot  be  legally  assessed  or  taxed  and  its  erroneous 
inclusion  in  assessment  lists  and  payment  of  taxes  thereon  cannot 
impair  the  rights  of  the  public  or  confer  rights  on  the  person 
paying  said  taxes.   (San  Leandro  v.  LeBreton,  72  Cal .  170,  177; 
Gaspard  v.  Edwin  M,  LeBaron,  Inc.,  107  Cal.App.2d  356,  360.) 

In  view  of  the  foregoing,  it  is  my  opinion  that  the 
Stoneson  Development  Corporation  lacks  any  authority  to  impose 
parking  regulations  upon  that  portion  of  Buckingham  Way  south  of 
Winston  Drive  or  to  cause  the  removal  of  vehicles  therefrom 
except  as  hereinabove  set  forth. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
JJS  City  Attorney 
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Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Re:   Legislation  necessary  to  prohibit  reirjburae- 
msrit  of  travel  expen&es  of  applicants  for 
civil  service  appcinLmaats 

Dear  Mr.  Dolan: 

This  is  in  reference  to  your  letter  of  March  7,  1967 
wherein  you  advise  that  Super^/isor  Ertola  has  requested  my  advice 
as  to  what  change,  if  any,  is  required  in  applicable  law  so  as 
to  prohibit  the  Board  of  Supervisors  authorizing  the  Civil  Service 
CoiCDission  to  reimburse,  in  whole  or  in  part,  travel  expenses  of 
candidates  for  civil  service  appointments. 

In  general,  authority  of  any  city  and  county  department 
to  expend  public  funds  and  the  limitations  thereon,  is  set  forth 
in  Section  72  of  the  Charter,  as  follows: 

"...  Subject  to  the  restrictions  hereinbefore 
in  this  section  included,  the  several  amounts  of 
estimated  revenue  and  proposed  expenditures  contained 
in  the  annual  appropriation  ordinance  as  adopted  by 
the  board  of  supervisors  shall  be  and  become  appro- 
priated for  the  ensuing  fiscal  year  to  and  for  the 
several  departments,  bureaus,  offices,  utilities, 
boards  or  commissions,  and  for  the  purpose  specified, 
and  each  department  for  which  an  expenditure  appro- 
priation has  been  made  shall  be  authorized  to  use  the 
money  so  appropriated  for  the  purposes  specified  in 
the  appropriation  ordinance,  and  within  the  limits  of 
the  appropriation  ..." 

Specifically,  the  authority  of  the  Civil  Service  Commis- 
sion to  reimburse  travel  expenses  of  candidates  for  civil  service 
appointments  and  the  limitations  thereon,  is  set  forth  in  Section 
16.7  of  the  San  Francisco  Administrative  Code,  as  follows: 
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"VJhenever  the  civil  service  commission  deems  it 
advisable  or  necessary  to  bring  applicants  for  civil 
service  appointment  into  the  city  and  county  for 
interviews  or  other  examination  purposes,  and  it  is 
contemplated  that  the  city  and  county  shall  defray 
all  or  any  portion  of  the  expenses  to  be  incurred  by 
the  applicants  in  traveling  to  and  from  their  places 
of  domicile,  prior  authorization  for  such  expenditures 
must  be  granted  by  resolution  of  the  board  of  super- 
visors." 

Accordingly,  the  Board  of  Supervisors  may  prohibit 
reimbursement  in  such  cases  by  either:   (1)  withholding  approval 
for  such  expenditure  as  required  by  the  Administrative  Code,  or 
(2)  failing  to  appropriate  funds  for  such  purpose  in  the  annual 
appropriation  ordinance.   However,  neither  Section  72  of  the 
Charter  nor  Section  16.7  of  the  San  Francisco  Administrative  Code 
prohibits  the  Board  of  Supervisors  authorizing  reimbursement  in 
such  cases  and  therefore  in  my  opinion  a  charter  amendment  would 
be  required  to  accomplish  Supervisor  Ertola's  purpose. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
JJS  City  Attorney 


Letter  Opinion  No.  67-22-A 


March  22,  1967 


Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Attention  of  Mr.  Robert  J.  Dolan, 
Clerk  of  the  Board 

Subject:   Sufficiency  of  existing  legislation 
re  towing  vehicles  from  bus  zones 
and  parking  limitations 

Gentlemen: 

Your  request  concerns  whether  existing  legislation  is 
sufficient  to  enforce  the  towing  away  of  vehicles  from  a  bus  zone 
and  whether  there  is  compliance  with  this  legislation. 

Your  specific  example  involved  a  car  which  was  parked 
in  a  bus  zone  marked  with  a  red  curb  and  was  towed  away  by  the 
Police  Department.   Contiguous  to  the  bus  zone  was  a  sign  giving 
notice  of  towing  away  regulations  applicable  between  the  hours 
of  4:00  p.m.  and  6:00  p.m. 

Your  letter  also  made  reference  to  San  Francisco  Traffic 
Code  Sections  40  and  41  referring  to  the  erecting  and  placing  of 
signs.   In  regard  to  the  parking  limitations,  reference  is  made  to 
the  State  of  California  Vehicle  Code  Section  22651  which  provides 
the  authority  for  any  regularly  employed  and  salaried  officer  of 
a  police  department  in  a  city  to  remove  a  vehicle  when  it  is  in  a 
position  to  obstruct  the  normal  movement  of  traffic. 

Vehicle  Code  Section  22500  refers  to  the  violation  for 
parking  in  a  bus  zone  marked  as  such  by  either  a  sign  or  red  paint. 

Sections  of  the  Vehicle  Code  give  a  police  officer  the 
right  to  have  towed  away  a  car  in  a  bus  zone  at  any  time  of  the  day 
or  night  if  such  would  block  the  normal  flow  of  traffic.   Parking 
a  vehicle  in  a  bus  zone  prevents  buses  of  the  city  transportation 
system  from  using  the  zone.   San  Francisco's  transportation  system 
is  part  of  the  city's  normal  flow  of  traffic  and  hindering  its 
operation  by  parking  in  a  bus  zone  is  a  violation  of  the  Vehicle 
Code. 
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Under  Vehicle  Code  Section  22507,  local  authorities 
may  by  ordinance  or  resolution  prohibit  or  restrict  the  parking 
or  standing  of  vehicles  on  certain  streets  or  highways. 

On  May  3,  1943,  the  Board  of  Supervisors  by  Resolution 
No.  3357  specified  parking  limitations  between  the  hours  of  7:00 
a.m.  to  9:00  a.m.  and  4:00  p.m.  to  6:00  p.m.   Necessary  signs  were 
erected  and  maintained  as  required  for  the  purpose  of  this  partic- 
ular parking  limitation  but  have  no  bearing  regarding  parking  in 
a  bus  zone  which  is  a  separate  violation. 

In  regard  to  the  particular  sign  contiguous  to  the  red 
zone,  such  sign  only  referred  to  the  parking  limitation  prescribed 
by  the  Board  of  Supervisors. 

It  is  the  opinion  of  this  office  that  the  citation  was 
correctly  issued  for  violation  of  Vehicle  Code  Section  22500  (i) 
for  parking  in  the  bus  zone  and  that  the  police  officer  had  author- 
ity to  remove  the  vehicle. 

It  is  also  felt  that  there  is  existing  and  adequate 
legislation  sufficient  to  enforce  towing  away  vehicles  and  parking 
limitations. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
WCT  City  Attorney 
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March  29,  1967 


Honorable  Jack  Morrison 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Re:   Right  of  teacher  to  obtain  credit  in 

Retirement  System  for  service  rendered 
as  a  teacher  prior  to  being  employed  by 
San  Francisco  Unified  School  District 

Dear  Supervisor  Morrison: 

This  will  acknowledge  receipt  of  your  letter  dated 
March  17,  1967.  You  inquire  whether  teachers  presently  employed 
by  school  districts  other  than  the  San  Francisco  Unified  School 
District  may,  if  subsequently  employed  by  our  School  District, 
withdraw  their  funds  from  the  State  Teachers'  Retirement  System 
and  "buy  into"  our  Retirement  System.   The  purpose  of  such 
"buying  into"  our  Retirement  System  would  be  to  receive  credit 
for  service  rendered  as  a  school  teacher  prior  to  becoming  an 
employee  of  our  School  District. 

The  retirement  benefits  available  to  a  teacher  who 
becomes  an  employee  of  the  San  Francisco  Unified  School  District 
are  governed  by  the  provisions  of  Section  165.2  of  the  Charter. 
Subsection  (G)  of  Section  165.2  designates  the  service  for  which 
a  member  may  receive  credit  in  determining  benefits  under  our 
Retirement  System.   Subsection  (G)  does  not  authorize  the  giving 
of  credit  under  our  Retirement  System  for  service  rendered  in 
a  school  district  other  than  the  San  Francisco  Unified  School 
District. 

Subsection  (H)  of  Section  165.2  sets  forth  the  con- 
tributions which  shall  be  made  to  the  Retirement  System  by  its 
members.   Subsection  (H)  provides  that  members  shall  make  their 
contributions  by  means  of  deductions  from  salary  and  does  not 
authorize  the  making  of  additional  contributions  so  as  to  "buy" 
additional  service  credit. 

Consequently,  Section  165.2,  as  presently  in  effect, 
would  preclude  a  teacher  from  "buying  into"  our  Retirement  System 
so  as  to  receive  credit  for  service  rendered  as  a  school  teacher 
prior  to  becoming  an  employee  of  our  School  District.   Any  modifi- 
cation of  the  provisions  of  Section  165.2  would,  of  course,  have 
to  be  accomplished  by  means  of  a  Charter  amendment  approved  by 
the  electorate. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
DJG  City  Attorney 


.t   . 
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March  30,  1967 


Honorable  Joseph  E.  Tinney 

Assessor 

101  City  Hall 

San  Francisco,  California 

Subject:   Taxable  Status  of  Faculty  Residences 
of  illementary  and  Secondary  Schools 

Dear  Mr.  Tinney: 

You  have  requested  an  opinion  with  respect  to  the 
taxable  status  of  faculty  residences  owned  and  operated  by  the 
Roman  Catholic  Welfare  Corporation  of  San  Francisco,  a  nonprofit 
charitable  corporation  engaged  primarily  in  the  operation  of 
schools  of  less  than  collegiate  grade,  i.e.,  elementary  and 
secondary  schools. 

Article  XIII,  section  Ic  of  the  State  Constitution 
authorizes  the  Legislature  to  exempt  from  taxation  all  or  any 
portion  of  property  used  exclusively  for  religious,  hospital 
or  charitable  purposes  and  owned  by  corporations  organized  and 
operated  for  religious,  hospital  or  charitable  purposes,  not 
conducted  for  profit  and  no  part  of  the  net  earnings  of  which 
inures  to  the  benefit  of  any  private  shareholder  or  individual. 

Section  Ic  of  article  XIII  is  not  self-executing  and 
its  implementation  is  found  in  the  Revenue  and  Taxation  Code 
(sections  214  et  seq.).   Section  214  of  the  Revenue  and  Taxation 
Code  designates  the  exemption  authorized  by  section  Ic  of  article 
XIII  as  the  "welfare  exemption"  and  sets  forth  in  considerable 
detail  the  tests  and  conditions  of  the  exemption.   Section  214.5 
provides,  in  part,  that  property  used  exclusively  for  school 
purposes  of  less  than  collegiate  grade  and  owned  and  operated  by 
religious  corporations,  which  property  and  corporations  meet  all 
of  the  requirements  of  Section  214,  shall  be  deemed  to  be  within 
the  welfare  exemption. 

In  Lundberg  y.  County  of  Alameda  (1956),  46  Cal.  2d  644, 
the  State  Supreme  Cour't  held  that  an  educational  purpose  is  a 
charitable  purpose  within  the  meaning  of  section  Ic  of  article 
XIII,  and  that  nonprofit  parochial  schools  were  entitled  to  the 
tax  exemption  conferred  by  Revenue  and  Taxation  Code  Section  214. 
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It  is  well  established  in  California  that  the  constitutional 
and  statutory  provisions  relating  to  the  welfare  exemption  are  to 
be  applied  in  specific  fact  situations  in  a  strict  but  reasonable 
manner.   (Cedars  of  Lebanon  Hospital  y.  County  of_Los  Angele^  (1950), 
35  Cal.  2d  729;  Serra  Retreat  jv.jCountx  o^  Los^An^eTeV,  35  Cal.  2d 
755;  Y.M.C.A.  v.  County  of  Los  Angeles,  "35  Cal.  2d  7'60.) 

It  is  likewise  well  established  that  under  the  rule  of  a 
strict  but  reasonable  construction  the. exemption  includes  any  prop- 
erty which  is  used  exclusively  for  a  facility  which  is  incidental 
to  and  reasonably  necessary  for  the  accomplishment  of  the  charitable 
purpose.   (Serra  Retreat  v.  County  of  Los  Angele^,  supra.) 

Included  among  the  types  of  property  that  have  been  held  to 
be  "incidental  to  and  reasonably  necessary"  for  the  accomplishment 
of  a  charitable  purpose  and  entitled  to  the  welfare  exemption  are: 
nurses'  homes  and  housing  facilities  for  interns,  resident  doctors, 
superintendents  and  other  members  of  a  hospital  staff  (Cedars  of 
h^^jPP'   Hospita^l  y^  County  of  Los  Angeles,  supra)  ;  a  portion  "of  a 
retreat  house  used  to  house  the  retreat  personnel  (3erra  Retreat  y. 
County  of  Los  Angeles,  supra);  low  rent  dormitory  accommodations 
for' young  men  and  boys  of  moderate  earning  capacity  (Y.M.C.A.  v. 
County  o f_ Los  An^ele^,  supra);  an  apartment  building  providing  rooms 
at  below  cost  to  missionaries  on  furlough  (Hp.^^®.  of  Rest  v.  County 
of  Los  Angeles  (1957),  151  Cal.  App.  2d  523;  feside"nce*s  of  faculty 
members  and  married  students  of  a  graduate  college  of  theology 
(Church  Divinity  School  v.  County  of  Alameda  (1957),  152  Cal.  App. 
2d  T9'^;  residential  faciliVies  for  the  use  of  adherents  of  a 
religious  organization  who  met  for  two  weeks  each  year  for  instruc- 
tion and  worship  and  for  the  year  round  use  of  caretakers  or  main- 
tenance personnel  (3t.  Germain  Fourvdation  y.  C^ounty  of  S^jciyou 
(1963),  212  Gal.  App."  2d  911')  ;"  a"  "portion  of  "a  nonprofit  schooT  for 
girls  of  less  than  collegiate  grade  used  for  housing  its  students 
(Sarah  Dix  Hamlin  School  v.  City  and  County  of  3 an  Francisco,  221 
Cal."  App.  2d  336). 

On  March  21,  1966,  the  County  Counsel  of  Los  Angeles  County 
issued  an  opinion  holding  that  convents  operated  by  a  nonprofit 
religious  and  charitable  corporation  in  connection  with  schools  of 
less  than  collegiate  grade  qualify  for  the  welfare  exemption. 

On  June  21,  1966,  the  County  Counsel  of  Sacramento  County 
issued  an  opinion  holding  that  if  a  convent  or  faculty  residence 
operated  in  connection  with  a  nonprofit  school  of  less  than  colle- 
giate grade  is  found,  after  examination  of  all  the  facts  pertinent 
thereto,  to  be  reasonably  necessary  for  the  accomplishment  of  the 
school  purpose,  such  facility  is  entitled,  upon  request,  to  the 
welfare  exemption. 
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Recently,  under  date  of  March  23,  1967,  the  State  Board 
of  Equalization  issued  a  ruling  to  the  effect  that  said  board 
will  find  eligible  properties  owned  by  religious  or  charitable 
organizations  operated  in  connection  with  schools  of  less  than 
collegiate  grade  although  used  incidentally  as  a  residence  for 
school  administrators  and  faculty.   In  determining  whether  the 
property  is  incidental  to  and  reasonably  necessary  for  the  accom- 
plishment of  the  religious  and  educational  purposes  the  Board 
will  consider  the  following  factors: 

1.  The  property  is  owned  and  operated  by  a  nonprofit 
religious  or  charitable  organization. 

2.  The  property  is  situated  within  or  in  the  proximity 
of  the  school  complex. 

3.  The  property  is  actually  used  in  furtherance  of  the 
administration  and  operation  of  the  school. 

4.  The  use  of  the  property  as  a  residence  is  necessi- 
tated by  the  needs  of  the  school  and  only  school 
personnel  are  housed  therein. 

5.  The  housing  of  school  personnel  is  not  optional  with 
such  personnel  but  is  mandatory  and  serves  primarily 
the  convenience  of  the  orgaoi2ation  which  owns  the 
school. 

Section  254.5  of  the  Revenue  and  Taxation  Code  provides 
that  affidavits  for  the  welfare  exemption  shall  be  filed  with  the 
county  assessor  on  or  before  March  15  of  each  year  and  shall  be 
forwarded  by  the  assessor  with  his  recomDiendatioii  for  approval  or 
denial  to  the  State  Board  of  Equalization  not  later  thar  April  1 
for  review.  The  State  Board  then  makes  a  finding  as  to  the  eligi- 
bility of  each  applicant  and  forwards  its  finding  to  the  assessor 
concerned  not  later  than  June  1.  The  assessor  may  then  deny  the 
claim  of  an  applicant  the  Board  finds  eligible  but  may  not  grant 
the  claim  of  an  applicant  the  Board  finds  ineligible. 

Based  upon  the  foregoing,  it  is  my  opinion  that  any  faculty 
residence  owned  and  operated  by  the  Roman  Catholic  Welfare  Corpo- 
ration of  San  Francisco  in  connection  with  a  school  of  less  than 
collegiate  grade  is  entitled  to  the  welfare  exemption  if  your  office 
finds  that  such  facility  meets  ail  the  factors  set  forth  in  the 
State  Board  ruling  of  March  23,  1967,  supra. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
JJS  City  Attorney 


Letter  Opinion  No.  67-25-A 


May  1,  1967 


Honorable  Terry  A.  Francois 

Board  of  oupervisors 

235  City  Hall 

San  Francisco,  California 

Re:   Civil  Service  Application;  Legality  of 

inquiry  regarding  prior  arrests,  juvenile 
offenses  and  related  matters 

Dear  Supervisor  Francois: 

This  is  in  reply  to  your  letter  requesting  infonnation 
as  to  the  legality  of  the  following  language  appearing  on  the 
Application  for  Emplojmient  Form  F  1035,  currently  in  use  by  the 
Civil  Service  Commission: 

"ARRESTS:   Have  you  even  been  cited,  arrested  or  served 
a  jail  or  prison  sentence,  or  received  suspended  sentence, 
or  been  placed  on  probation  for  any  offense  whatsoever, 
misdemeanor  or  felony?  Give  information  even  though  you 
may  not  have  been  convicted  or  the  records  were  expunged. 
Include  all  moving  traffic  violations  and  accidents, 
juvenile  offenses,  and  courts  martial  ...   Do  not  list 
in  any  manner  arrests  that  have  been  sealed  by  court 
order." 

There  is  no  provision  in  the  law  which  prohibits  a 
prospective  employer,  public  or  private,  from  inquiring  into  any 
matter  regarding  past  activities,  criminal  or  othsrwise,  of  a 
prospective  employee. 

Therefore,  in  all  cases  an  applicant  for  employment  is 
obliged  to  answer  any  question  asked  of  him  regarding  his  past 
criminal  record  in  accordance  with  the  actual  facts ;,  unless  said 
applicant  was  authorized  to  deny  said  facts  as  they  actually 
existed  by  operation  of  law.   There  are  only  two  situations  where- 
in the  legislature  has  expressly  allowed  the  sealing  of  a  person's 
criminal  or  juvenile  record  and  authorized  him  to  deny  its  exist- 
ence and  matters  related  thereto. 
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In  general,  there  are  two  types  of  legislation  dealing 
with  the  subject  of  a  person's  criminal  record.  The  first  type 
has  to  do  with  the  removal  of  the  penalties  and  disabilities 
connected  with  the  conviction  of  a  crime.  This  type  of  relief 
consists  of  pardons  with  or  without  a  certificate  of  rehabilita- 
tion and  the  so-called  remedy  of  expungement  of  the  record.   The 
second  type  of  relief,  in  effect,  cancels  the  crime,  seals  the 
record  and  authorizes  a  denial  of  all  matters  related  thereto. 

The  procedure  governing  the  granting  of  pardons  is  found 
in  Penal  Code  Sections  4800  to  4853,  inclusive.  The  record  of 
conviction  and  other  matters  regarding  the  crime  which  has  been 
pardoned  in  accordance  with  these  sections  is  not  obliterated  or 
wiped  out  and  if  a  person  were  asked  if  he  had  been  convicted  of 
a  crime  or  other  matters  connected  therewith,  his  ansv;er  would 
have  to  be  in  the  affirmative,  notwithstanding  the  pardon. 

A  similar  procedure  is  found  in  Penal  Coda  Sections 
1203.4  and  1203.4a,  which  authorizes  the  courts  to  set  aside  a 
guilty  plea  or  verdict  and  to  dismiss  the  accusation  or  informa- 
tion and  allow  the  defendant  to  enter  a  plea  of  not  guilty  upon 
the  successful  fulfillment  of  the  conditions  or  probation,  or 
in  the  case  of  a  misdemeanor,  if  probation  has  not  been  granted, 
after  the  lapse  of  a  period  of  one  year  from  the  date  of  judgment. 

However,  as  in  the  case  of  a  pardon,  an  applicant  for 
employment  would  have  to  admit  a  conviction  and  related  matters. 
The  remedies  under  Penal  Code  Sections  1203.4  and  1203.4a  are 
commonly  known  as  an  "expungement."  Thus  the  Civil  Service  Com- 
mission has  the  right  to  inquire  into  records  and  convictions 
even  though  they  may  have  been  "expunged"  under  the  Penal  Code 
Sections  1203.4  and  1203.4a. 

In  addition  there  are  two  statutes  relating  to  the 
removal  of  penalties  and  disabilities  imposed  upon  persons  com- 
mitted to  the  Youth  Authority.  The  first  of  these  statutes  is 
Section  1179  of  the  Welfare  and  Institutions  Code,  which  provides 
that  all  persons  honorably  dismissed  from  a  youth  authority  cor- 
rectional school,  or  who  have  served  the  full  period  of  their 
commitment,  shall  be  released  from  all  penalties  and  disabilities 
resulting  from  the  offenses  for  which  they  were  committed  and 
thereafter  the  court  shall  dismiss  the  accusations  and  action 
pending  against  such  a  person. 

The  second  is  Section  1772  of  the  Welfare  and  Institu- 
tions Code.  This  section  provides  that  every  person  honorably 
discharged  by  the  youth  authority  and  who,  during  the  period  of 


Letter  Opinion  No.  67-25-A 


Honorable  Terry  A.  Francois     -  3  -  May  1,  1967 


control  of  said  authority,  has  not  been  placed  in  a  state  prison, 
shall  be  released  from  all  penalties  and  disabilities  from  the 
offense  or  crime  for  which  he  was  committed.   Said  person  may 
petition  the  court  which  may  thereupon  set  aside  the  guilty  ver- 
dict, dismiss  the  action  or  information  against  the  petitioner 
and  release  him  from  the  penalties  or  disabilities  resulting  from 
the  offense  or  crime  for  which  he  was  committed. 

There  are  two  statutory  provisions  relating  to  the  seal- 
ing of  records.  The  first  is  Section  781  of  the  Welfare  and 
Institutions  Code  which  provides  that  in  any  case  where  a  petition 
is  filed  with  the  Juvenile  Court  to  adjudge  a  person  a  dependent 
child  or  ward  of  the  court,  or  he  is  cited  to  appear  or  taken 
before  a  probation  officer,  he  may,  five  years  after  the  juris- 
diction of  the  court  has  terminated,  or  five  years  after  he  was 
cited  to  appear,  petition  the  court  for  an  order  sealing  the 
records  including  the  arrest  record  and  any  other  records  in  the 
hands  of  public  agencies.  After  the  hearing,  on  certain  conditions, 
the  court  may  order  such  sealing  and  thereafter  the  proceedings 
shall  be  deemed  never  to  have  occurred  and  the  person  may  answer 
accordingly. 

The  other  provision  relating  to  the  sealing  of  records 
is  Section  1203.45  of  the  Penal  Code.  This  section  provides  that 
if  a  person  is  under  twenty-one  years  of  age  at  the  time  of  the 
commission  of  a  misdemeanor,  except  a  traffic  violation  for  which 
he  was  arrested,  and  such  person  was  not  convicted  of  any  crime 
or  he  is  eligible  for  relief  under  Sections  1203.4  or  1203.4a  of 
the  Penal  Code  (supra) ,  he  may  petition  the  court  for  an  order 
sealing  the  record.   Upon  granting  said  petition,  the  conviction, 
arrest,  and  any  other  proceedings  are  deemed  not  to  have  occurred 
and  the  petitioner  may  answer  accordingly.   This  section  does  not 
apply  to  sex  offenders,  narcotic  violators,  or  persons  convicted 
of  more  than  one  offense,  except  under  certain  conditions. 

Since  the  Civil  Service  application  form  to  which  you 
have  referred  advises  the  prospective  employee  not  to  list  arrests 
which  have  been  sealed  by  court  order,  it  is  my  opinion  that  the 
question  as  asked  is  legally  permissible  in  its  present  form  at 
the  present  time. 

There  is  one  situation  in  which  there  could  be  a  technical 
arrest,  yet  a  person  could  legally  deny  the  same  without  the  for- 
malities heretofore  referred  to.  This  situation  is  covered  by 
Penal  Code  Section  849(b)(1).   I-^ere  an  arrest  is  made  without  a 
warrant  and  the  individual  is  not  taken  before  a  magistrate,  and 
the  arresting  officer  is  satisfied  that  there  are  no  grounds  for 
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making  a  criminal  complaint  against  the  person,  the  officer  may 
release  the  person  involved  and  the  event  shall  be  deemed  not  an 
arrest  but  merely  a  detention. 

It  should  be  noted  that  Senate  Bill  110,  introduced  on 
January  24,  1967,  which  would  prohibit  an  employer,  public  or 
private,  from  inquiring  of  an  applicant  whether  he  has  ever  been 
arrested,  but  permitting  him  to  inquire  as  to  whether  the  appli- 
cant has  ever  been  convicted  of  a  felony,  has  been  referred  to 
the  Committee  on  Local  Government.   (See  also  Assembly  Bill  No. 
1207  introduced  on  March  17,  1967,  and  Assembly  Bill  No.  1331, 
introduced  on  March  28,  1967,  which  were  referred  to  the  Committee 
on  Industrial  Relations. 

Senate  Bill  516,  introduced  on  March  2,  1967,  which  was 
referred  to  the  Committee  of  Judiciary,  would  add  Section  1130 
to  the  Labor  Code,  making  it  a  misdemeanor  for  a  public  or  private 
employer  to  inquire  either  in  writing  or  orally  of  any  employee 
or  applicant  regarding  any  misdemeanor  traffic  violations,  or  any 
arrests  not  resulting  in  the  conviction  of  a  felony.   Said  bill 
would  also  add  Section  851.6  to  the  Penal  Code,  which  would  provide 
that  where  a  person  is  arrested  and  is  released  pursuant  to  para- 
graph (1)  of  subdivision  (b)  of  Section  849  of  the  Penal  Code 
(supra) ,  or  is  not  brought  to  trial  within  the  time  prescribed 
by  law,  or  the  proceedings  are  dismissed,  or  he  is  acquitted,  he 
may  petition  to  have  the  court  expunge  the  record  of  the  arrest 
and  incident  detention  and  confinement  and,  upon  granting  of  said 
order,  said  matters  are  deemed  not  to  have  occurred  and  the  party 
can  answer  accordingly.  The  bill  also  adds  Section  1203.46  to  the 
Penal  Code  providing  that  where  a  person  has  fully  complied  with 
and  performed  the  sentence  of  the  court,  or  has  fulfilled  the  con- 
ditions of  his  probation,  he  may  petition  the  court  for  an  order 
sealing  all  records  regarding  his  arrest  or  related  matters.   If 
granted,  said  matters  are  deemed  not  to  have  occurred  and  the  per- 
son can  answer  accordingly,  except  that  he  could  not  deny  the 
conviction  of  a  felony  or  the  arrest  or  proceedings  related  thereto. 
This  section  would  be  retroactive.   (See  also  duplicate  Assembly 
Bill  No.  879,  introduced  on  the  same  day  and  referred  to  the  Com- 
mittee on  Criminal  Procedure.) 

Pending  the  disposition  of  these  or  similar  bills,  it  is 
my  conclusion  that  the  Civil  Service  Commission  may  legally  require 
answers  in  response  to  the  quoted  portions  of  the  application  form. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
WRL  City  Attorney 
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Fire  Commission 

Room  2,  City  Hall 

San  Francisco,  California  94102 

Attention:   Mr.  Rajonond  G.  Connors,  Jr., 
Secretary 

Subject:   Legality  of  Fire  Department  Rule  No.  39 

regarding  unauthorized  political  activity 

Gentlemen: 

This  refers  to  your  request  for  an  opinion  concerning 
the  legality  of  the  follov/ing  rule  governing  the  conduct  of  members 
of  the  Fire  Department: 

"ARTICLE  NO.  39 

"GENERAL  RULES 

"Section  3903.   Unauthorized  Political  Participation. 
They  shall  at  no  time  solicit  votes  or  solicit,  levy 
or  contribute  funds  or  support  for  the  purpose  of 
favoring  or  hindering  the  appointment  or  election  of 
candidates  for  offices  of  the  City  and  County. " 

Recent  decisions  of  the  Supreme  Court  of  California, 
as  I  interpret  them,  make  Article  No.  39  of  your  general  rules 
unenforceable  in  its  present  form.   It  is  not  that  the  rule  is 
wholly  devoid  of  legitimate  objectives,  but  that  its  inclusion 
of  the  words  "at  no  time"  make  it  too  broad  in  scope  to  be 
constitutional . 

In  Fort  V.  Civil  Service  Commission,  61  Cal.  2d  331 
(1964),  Klnnear  v.  City  and  County  of  San  Francisco,  61  Cal.  2d 
341  (1964) ,  and  Bagley  v.  VJashington  To^^mship  Hospital  District, 
65  A.C.  540  (1967),  the  Supreme  Court  makes  it  clear  that  no 
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statutes  or  rules  restricting  political  activity  of  employees 
of  a  local  public  entity  will  stand  the  test  of  constitutionality 
unless  they  are  narrowly  drawn  to  "preserve  the  efficiency  and 
integrity  of  its  public  service"  and  restrict  only  such  political 
activities  "as  directly  threaten  administrative  disruption  or  a 
loss  of  integrity.  "   (v^uotations  from  the  decision  in  the 
Barley  case.)  Valid  restrictions  are  indicated  to  be  use  of 
oiiicial  status  to  coerce  political  action,  indulging  in 
political  pursuits  during  emploimient  hours  and  running  or 
campaigning  against  one's  own  superior,  but  only  when  the  statute 
or  rule  is  pinpointed  not  to  include  overbreadth  of  application. 

Inasmuch  as  Article  No.  39  of  your  general  rules  does 
contain  such  overbreadth,  you  are  advised  that  it  is  not 
enforceable  in  its  present  form.   You  are  further  advised  that 
aside  from  said  cited  cases  the  best  guidelines  I  can  offer  you 
are  those  included  under  Sections  3202,  3203,  3204  and  3204.5 
of  the  Government  Code  of  California.   Section  3205  of  said  code 
was  recently  declared  unconstitutional  by  the  Supreme  Court  in 
the  Bagley  case. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
RJR  City  Attorney 
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Honorable  John  A.  Ertola 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Validity  of  Appropriation  for  Repairs 
to  Temporary  War  Housing  Structures 
at  Hunters  Point 

Dear  Supervisor  Ertola: 

In  connection  with  the  Finance  Committee's  consideration 
of  the  proposed  1967-1968  budget  you  have  requested  an  opinion  as 
follows: 

Is  an  appropriation  from  tax  money  to  the  San  Francisco 
Housing  Authority  for  accumulated  maintenance  and  repair  of  lov;- 
cost  temporary  war  housing  at  Hunters  Point,  in  the  light  of  the 
agreement  between  said  Authority  and  the  City  and  County  and  the 
applicable  sections  of  the  Health  and  Safety  Code  of  the  State  of 
California,  a  legal  expenditure  of  public  funds? 

The  reference  in  your  inquiry  to  the  agreement  between 
the  Housing  Authority  and  the  City  and  County  and  the  applicable 
sections  of  the  Health  and  Safety  Code  relate  to  the  following: 

Section  1  of  the  agreement  provides  as  follows: 

"1.   That  the  Authority  shall  open  and  maintain 
separate  bank  accounts  wherein  shall  be  deposited 
all  income,  revenues  and  receipts  from  the  operation, 
disposition  or  sale  of  the  projects  and  all  disburse- 
ments in  connection  with  the  operation,  maintenance 
and  continuance  of  the  projects  and  the  clearance  and 
disposition  of  the  properties  of  said  projects  shall 
be  made  by  checks  drawn  on  said  accounts,  and  the 
balance  of  moneys  in  said  accounts  shall  be  paid  to 
the  City  at  such  time  as  the  City  may  take  over  said 
projects,  or  the  balance  of  the  money  remaining  there- 
from, as  hereinafter  provided." 


Letter  Opinion  No.  bl-ll-k 


Honorable  John  A.  Ertola       2  May  11,  1967 


Section  35489  of  the  Health  and  Safety  Code  provides 
as  follows: 

"Rental  Rates;  state  policy.   It  is  hereby  declared 
to  be  the  policy  of  this  State  that  each  city,  county, 
or  housing  authority  shall  manage  and  operate  its  pro- 
jects which  are  subject  to  the  provisions  of  this  part 
in  an  efficient  manner  and  that  it  shall  in  any  event 
establish  the  rentals  or  payments  for  dwelling  accommo- 
dations at  rents  which  shall  be  ample  to  cover  all  costs 
of  operation,  maintenance,  and  disposition  of  such 
project,  including  amounts  necessary  for  payments  in 
lieu  of  taxes,  the  creation  of  reserves,  and  the  payment 
of  currently  maturing  installments  of  principal  and 
interest  on  any  indebtedness  incurred  in  connection  with 
the  acquisition  of  land  acquired  for  such  project," 

A  reading  of  the  two  citations  hereinabove  indicates 
that  not  only  does  State  law  require  that  maiutenance  costs  be 
covered  by  rental  income  but  that  the  Housing  Authority  has 
assumed  this  obligation  by  virtue  of  Section  1  of  its  agreement 
with  the  City  and  County. 

However,  as  indicated  by  testimony  of  the  representa- 
tives of  the  Housing  Authority  before  the  Finance  Committee  the 
balance  in  said  accounts  is  insufficient  to  meet  anticipated 
future  disbursements  and  the  costs  of  the  repairs  considered 
necessary  to  continue  the  operation  of  the  project  for  its  remain- 
ing lifetime. 

Section  35541  of  the  Health  and  Safety  Code  provides 
that,  except  as  otherwise  provided  in  Sections  35541.5  and 
35541.6,  dwelling  structures  in  any  temporary  housing  project  must 
be  demolished  not  later  than  one  year  after  the  91st  day  after 
final  adjournment  of  the  1969  General  Session  of  the  Legislature. 

Section  35541.6  vjas  added  to  the  Code  in  1965  and 
specifically  provides  for  a  continuation  of  any  temporary  housing 
project  in  San  Francisco  until  1986  if,  on  or  before  the  91st  day 
after  adjournment  of  the  1969  General  Session  of  the  Legislature, 
the  Board  of  Supervisors  by  resolution  determines  and  declares 
that  the  continuation  of  such  project  is  necessary  to  meet  the 
needs  of  the  people  of  San  Francisco  and  if  within  one  year  after 
the  91st  day  after  final  adjournment  of  said  1969  General  Session 
the  dwelling  structures  in  such  project  are  brought  up  to  code. 
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The  section  goes  on  to  recite  findings  and  declarations  of  the 
Legislature  that  the  provisions  of  this  section  are  necessary  in 
the  City  and  County  of  San  Francisco  where  there  is  a  critical 
shortage  of  low-rent  housing  for  members  of  minority  rsces,  where 
there  are  many  units  of  temporary  housing  and  where  thare  vjould 
be  extreme  hardship  resulting  from  the  relocation  of  people  if 
the  operation  of  any  temporary  housing  project  were  discontinued. 

Section  35451  sots  forth  the  Legislative  findings  in 
connection  with  the  enactment  of  the  Temporary  Housing  Projects 
Law  and  states,  in  part,  as  follows: 

"...  that  the  continued  operation  of  such  housing 
by  .  .  .  cities  and  counties,  and  housing  authorities 
in  the  State  during  the  period  of  the  present  housing 
shortage  is  a  public  use  and  purpose  for  which  public 
money  may  be  spent .  .  .  . " 

Section  35482  provides,  inter  alia,  that  a  city  and 
county  or  a  housing  authority  may  provide  fcr  the  repair  of  all 
or  any  part  of  any  existing  temporary  housing  project  and  Section 
35481  provides  that  a  city  and  county  or  housing  authority  shall 
have  all  the  powers  necessary  or  convenient  to  carry  out  all  the 
purposes  and  provisions  of  the  Temporary  Houfiing  Projects  Lav7 
including  the  powers  granted  by  any  other  provision  of  law. 

Among  the  pov/ers  granted  by  the  Housing  Cooperation  Law 
(Health  and  Safety  Code,  Sees.  34500-34521)  is  a  provision  allow- 
ing a  city  or  county  located  wholly  or  partially  v;ithin  the  area 
of  operation  of  a  housing  authority  to  lend  or  donate  money  to  the 
authority  (Health  and  Safety  Code,  Sec.  34520). 

Furthermore,  the  Legislative  findings  and  declarations 
set  forth  in  the  Housing  Cooperation  Law  include  the  follox>7ing: 

"(c)   It  is  a  proper  public  purpose  for  any  state 
public  body  to  aid  any  housing  authority  operating 
within  its  boundaries  or  jurisdiction  or  any  housing 
project  located  therein,  as  the  state  public  body  derives 
immediate  benefits  and  advantages  from  such  an  authority 
or  project."   (Health  and  Safety  Code,  Sec.  34501.) 

In  the  light  of  the  foregoing,  it  is  my  opinion  that 
the  provisions  of  Section  35489  of  the  Health  and  Safety  Code  and 
of  the  agreement  between  the  Housing  Authority  and  the  City  and 
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County  are  subordinate  to  other  provisions  of  law  designed  to 
meet  and  deal  with  a  pressing  public  problem,  especially  in  the 
City  and  County  of  San  Francisco,  for  to  hold  otherv^ise  would, 
in  view  of  the  insufficiency  of  funds  in  the  Housing  Authority 
to  mske  the  necessary  repairs,  defeat  the  entire  purpoj-^  of  the 
Temporary  Housing  Projects  Law. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
jjg  City  Attorney 
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Honorable  Dorothy  von  Beroldingen 

Chairman,  Planning  and  Development  Committee 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Re:   Condemnation  of  Land  for  Construction  of 
City-owned  Garage  and  Italian  Cultural 
and  Trade  Center 

Dear  Mrs.  von  Beroldingen: 

You  have  inquired  verbally  respecting  the  authority  of 
the  City  to  enter  into  an  agreement  with  certain  private  citizens 
providing  for  the  acquisition  of  a  site  and  construction  thereon 
of  a  public  off-street  parking  garage  and  an  Italian  trade  and 
cultural  center  on  a  proposed  site  of  63,000  square  feet  situated 
in  the  North  Beach  area.  The  site  is  privately  owned  and  would 
necessitate  proceedings  in  eminent  domain  by  the  City  to  acquire 
the  land  with  City  funds.  While  the  plans  for  the  project  are 
Indefinite,  it  is  proposed  that  the  garage  would  be  two  levels 
and  accommodate  221  cars  or  three  levels  and  accommodate  331  cars. 
The  garage  would  encompass  an  area  of  80,000  or  120,000  square 
feet  of  the  site  depending  upon  the  number  of  parking  places  pro- 
vided for  in  the  garage.  The  space  to  be  occupied  by  the  Italian 
cultural  and  trade  center  would  be  leased  by  the  City  to  the 
operators  of  the  center  and  would  occupy  some  250,000  square  feet 
of  the  site  or  more  than  two  or  three  times  the  area  to  be  utilized 
by  the  garage.  The  center  would  be  devoted  to  commercial  and 
cultural  use.  The  commercial  use  would  consist  of  a  motel,  retail 
shops  and  restaurant  selling  Italian  foods  and  merchandise  and 
would  require  some  225,000  square  feet  of  the  area  involved.  The 
particular  types  of  cultural  activities  have  not  been  agreed  upon. 
The  Board  of  Supervisors  is  presently  being  requested  by  the 
citizens'  committee  interested  in  the  development  of  a  cultural 
and  trade  center  to  direct  the  preparation  of  a  feasibility  study 
of  the  need  for  a  public  parking  garage  on  the  proposed  site. 

While  the  City  may  condemn  property  for  an  off-street 
parking  facility  such  proceedings  may  not  be  exercised  to  obtain 
property  for  the  purpose  of  conducting  commercial  activities 
except  where  such  uses  are  incidental  to  and  secondary  to  the 
primary  use  as  a  parking  facility.   City  &__Coun_tx_of_3^n_F£anc^isco 
y.  Ross.  44  Cal.  2d  52  (1955),  Lar^en  v^.lCity  &  County  of  S.  F., 
l52  C.A.  2d  355  (1957),  Section  3250T,  Stre'ets  and  Highways  Code. 
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In  the  case  of  ^ty  and  County  of  San_  Francisco  v.  Ross, 
44  Cal.  2d  52  (1955),  where  'tKe'City  Controller  refused  to  certify 
funds  from  the  City's  off-street  parking  bond  fund  for  acquisition 
by  eminent  domain  of  a  proposed  off-street  parking  garage  site, 
the  court  denied  an  application  for  a  preemptory  Writ  of  Mandamus 
and  said  at  pages  58-59: 

"The  controller  further  contends  and  it  so  appears 
that  the  city  intends  to  allow  a  portion  of  tha  ground 
floor  frontage  of  the  proposed  building  to  be  leased 
and  occupied  by  retail  stores.  While  the  area  of  total 
floor  space  to  be  occupied  by  such  commercial  activity 
is  estimated  by  the  city  to  be  no  more  than  4  per  cent 
thereof,  it  is  contended  that  to  this  extent  there  is  a 
clear  taking  of  private  property  for  private  purposes 
and  so  interwoven  with  an  otherwise  questionable  exercise 
of  eminent  domain  as  to  characterize  the  whole  taking  as 
one  without  authority.   In  Shizas  y.  City  of  Detroit 
(1952),  333  Mich.  44  [52  N.W.  2d  SWjT  the  "Supreme  Court 
of  Michigan  held  invalid  a  statute  authorizing  the  taking 
of  private  lands  for  automobile  parking  facilities  which 
allowed  not  to  exceed  25  per  cent  of  the  floor  area  of 
the  structures  to  be  built  thereon  to  be  leased  for  other 
commercial  activities.   While  it  might  be  argued  in  the 
present  case  that  the  percentage  area  to  be  used  for 
other  commercial  activity  is  small  enough  to  be  merely 
an  incident  to  the  parking  activity  and  not  in  itself 
enough  to  invalidate  the  whole  plan,  nevertheless  it  aids 
in  characterizing  the  whole  operation  as  a  private  one 
for  private  gain.   (See  also  Public  Parking  Authqri^jl^j;. 
Board  of  Property  Assessment,  377  Pa.^77"2r  [105' A.2d 
T6T]T)^^ ^^—  ^~-  ' 

In  Lars en  v.  City  and  County  of  San  Francisco,  152  C.A. 
2d  355  (195 7T,  whTcET" wa s  a  taxpayer '  s  suit  to' resTra'in  the  City 
and  County  of  San  Francisco  from  appropriating  money  to  purchase 
a  parcel  of  real  property  to  be  used  for  an  off-street  parking 
facility,  the  court  said  at  pages  362-363: 

"There  is  no  division  of  authority  in  California  on 
the  right  of  a  city  to  condemn  property  for  off-street 
parking  ....   Plaintiff  then  contends  that  ^ity  and 
County  of  San  Francisco  v.  Ross,  44  Cal.  2d  52  [279  "P. 2d 
529] ,  hofds  to  the  contrary.   It  does  not  do  so.   It 
expressly  recognizes  such  power  in  the  city,  but  holds 
that  it  cannot  be  exercised  to  'secure  to  private  activi- 
ties the  means  to  carry  on  a  private  business  whose 
primary  objective  and  purpose  is  private  gain  and  not 
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public  need'  (p.  59)  and  that  the  failure  there  to 
provide  (as  is  provided  in  our  case)  any  control  by 
the  city  over  the  rates  to  be  charged  to  customers 
and  the  regulations  for  operating  the  facility  proved 
the  whole  enterprise  to  be  one  for  private  gain  rather 
than  public  need.  Moreover,  there  4  per  cent  of  the 
floor  area  was  to  be  devoted  to  commercial  activity 
not  customarily  associated  with  parking  operations. 
There  is  no  such  situation  here  .  .  .  ." 

Section  32804  of  the  Streets  and  Highways  Code  provides 
as  follows: 

"As  an  incident  to  the  operation  of  any  parking 
facility,  the  authority  may  devote  a  portion  of  its 
property  to  uses  such  as  retail  stores,  bus  terminal, 
gasoline  service  station,  helicopter  landing  area,  or 
any  other  commercial  use,  when  in  its  judgment  it  is 
convenient  or  necessary  to  conduct  or  permit  such  use 
in  order  to  utilize  properly  the  property  as  a  parking 
facility.  Any  such  incidental  use  shall  be  secondary 
to  the  primary  use  as  a  parking  facility,  and  the  por- 
tion of  the  land  devoted  to  the  incidental  use  shall 
not  exceed  25  percent  of  the  surface  area  of  the 
property.   If  a  building  is  erected  on  the  property 
for  the  purpose  of  parking  motor  vehicles,  the  inci- 
dental use  of  the  building  shall  not  occupy  more  than 
25  percent  of  the  floor  area." 

It  would  appear  from  the  foregoing  that  the  proposals 
presently  submitted  to  the  Board  of  Supervisors  for  the  construction 
of  the  Italian  cultural  and  trade  center  would  be  dominant  and  sub- 
stantial, and  not  incidental  or  secondary  to  the  use  of  the  land 
for  a  garage.   Under  the  circumstances,  you  are  advised  that  the 
City  would  have  no  authority  to  acquire  the  property  by  eminent 
domain  and  construct  the  facilities  under  the  circumstances  pro- 
posed. 

Very  truly  yours, 


RJH 


THOMAS  M.  O'CONNOR 
City  Attorney 


■  ■'.I      i  .  •.».. 
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Francis  J.  Curry,  M.D. 

Assistant  Director  of  Public  Health 

101  Grove  Street 

San  Francisco,  California  94102 

Re:   Consent  by  Minors  to  Cancer  Screening  Test 
Dear  Dr.  Curry: 

You  have  asked  for  my  advice  regarding  the  giving  of 
cancer  screening  tests  at  Cancer  Screening  and  Fertility  Clinics 
to  females  under  the  age  of  21  without  the  consent  of  their 
parent  or  guardian. 

In  the  case  of  adults  it  is  firmly  established  that  a 
physical  examination  or  surgery  performed  without  the  patient's 
consent,  absent  exceptional  circumstances,  constitutes  a  tech- 
nical assault  and  battery  for  which  the  patient  may  recover 
appropriate  damages.   (See  Inderbitzen  v.  Lane  Hospital,  124 
Cal.  App.  462,  468;  Valdez  v_.^ Percy,  35  Cal.  iJpV.'"2d  485,  491.) 
With  respect  to  minors,  IfEe  general  rule  appears  to  be  that  the 
consent  of  a  parent  or  guardian  is  necessary  prior  to  medical 
treatment,  except  in  an  emergency.   (See  Bonner  v.  Moran,  126 
Fed.  2d  121  [15  year  old];  Zoski  v.  Gaines,  1260  N.W7^9  [9  year 
old];  Moss  V.  Rishworth,  22T^.W.  215^  [IT  year  old].)  However, 
in  other  cases  where  actions  for  damages  against  the  treating 
physicians  were  instituted  for  surgery  without  parental  consent, 
the  strict  application  of  the  rule  requiring  parental  consent 
was  relaxed  where  the  children,  though  still  minors,  had  reached 
maturity.   (See  Lacexv.  Laird.  139  N.E.  2d  25  (18  year  old]; 
Baker  v.  Welsh.  T^t  tUM.'WTjn   year  old];  Bishop  Vj^Shurl^y, 
^il  N.W.  75  [19  year  old];  Gulf  S.I.R.  Co.  v.  Sullivan,  119  So. 
501  [17  year  old].)   In  California  there  is  no  caseT.ri  point  on 
this  problem  but  there  is  an  indication  that  the  general  rule 
will  be  followed,  at  least  where  the  minor  is  immature  and  unable 
to  appreciate  the  nature  and  consequences  of  the  treatment  to  be 
given.   (See  Farber  v.  Olkom.  40  Cal.  2d  503.) 

A  minor  is  any  person  under  21  years  of  age.   (Section  25, 
Civil  Code.)  But  for  some  purposes  minors  have  been  granted  the 
status  of  adulthood.   Specifically,  as  to  consenting  to  hospital 
medical  or  surgical  care,  adult  status  has  been  conferred  on  any 
minor  who  has  contracted  a  lawful  marriage,  even  if  that  marriage 
has  been  terminated  by  annulment  or  divorce.   (Section  25.6,  Civil 
Code . ) 


i  .  <■:■,, 
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In  view  of  the  state  of  the  law  in  this  matter,  where  the 
minor  is  not  married  or  where  there  has  been  no  consent  by  a 
parent  or  guardian,  a  physical  examination  or  treatment,  wher^  it 
is  determined  t_hat _svT£h  examination  i?r_tj:eatment  is  medic¥Tly 
necessary Xr^^.^ii^.  not  constituting  an  emergency,  sfiouid  be  pro- 
vided only  under'  the*  following  circumstances:"  ~ 

1.  Where  the  nature,  extent  and  consequences  of  the 
examination  have  been  fully  explained;  and 

2.  Where  in  your  best  judgment  the  minor  has  reached 
maturity  and  can  and  dees  appreciate  the  nature,  extent  and  con- 
sequences of  the  examination. 

You  have  indicated  that  a  minor  may  represeiit  herself 
either  as  being  21  years  of  age  or  married  or  living  away  from 
home,  or  a  combination  of  the  foregoing,  when  in  fact  she  is  a 
minor  living  at  home  with  her  parents.  Again  I  have  been  unable 
to  discover  any  statute  or  case  law  regarding  consent  to  medical 
treatment  given  urder  such  misrepresentations.  There  are  cases 
involving  disaffirmance  of  contracts  by  mino_s  indicating  that 
mimry  will  not  be  estopped  from  disaffirming  their  contracts 
because  of  misrepresentations  of  age  at  the  tine  of  contracting. 
(See  I^ee  ^.  Hibernia  Sav.  &_L.  As£Oc.,  177  Cal,  656.  Williams 
X.V  Leon'T.  3^ettrer_Co.V '5F  Cal.App.^^^    90  A.L,R.  1441,  i4"43.) 
Cn  the  other  harTd  a  reasonable  belief  that  a  minor  was  of  the 
age  of  consent  based  upon  cf.rcumstances  or  upon  f.he  nilnor's 
representation  has  recently  been  held  to  be  a  defense  to  a   charge 
of  statutory  rape.   (See  People  _v.  Vierriandez,  61  Cal.  2d  529; 
P_eople  V.  iyli^ri,  232  Cal.App.  "2"d  3"4"3V)   Under  the  foree.oing  cases 
Tt  v/oaTd  appear  that  generally  misrepresentation  of  age  or  status 
by  a  minor  would  not  be  a  defense  to  a  subsequent  claim  for  a 
technical  assault  and  battery  based  upon  an  alleged  unauthorized 
examination,  except  possibJ.y  where  there  can  be  said  to  be  a 
reasonable  belief  that  the  ninor  v;as  of  age  or  in  adult  status 
based  upon  representations  of  age  or  status  and  other  surrounding 
circumstances . 


You  are  advised,  therefore,  as  follows: 

1.  A  female  under  the  age  of  21  years  and  validly  married 
may  legally  give  consent  for  the  performance  of  a  physical  exami- 
nation; 

2.  A  female  under  21  years  of  age  and  living  at  home  with 
her  parents  cannot  validly  give  consent  to  a  physical  examination 
and  the  written  consent  of  a  parent  or  guardian  should  be  ob*:ained; 
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3.   A  female  under  21  years  of  age  and  living  away  from 
home  is  still  a  minor  regarding  ability  to  consent  to  medical 
treatment.   However,  if  an  ajcamination  is  necessary  and  if  she 
is  of  sufficient  maturity  to  understand  the  nature,  extent  and 
consequences  of  tke  procedure  as  completely  explained  to  her, 
IrT.L   concert':   vculd  probably  be  an  effeci'.ive  defense  to  any  claim 
that  a  technical  assault  and  battery  had  been  committed. 

Very  truly  yours. 


THOMAS  M.    O'COIMOR 
EAB  City  A.:tori>ey 


;.U< 
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Honorable  Joe  Beeman 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Re:   Undergrounding  of  Utility  Wires 
in  Redevelopment  Projects 

Dear  Supervisor  Beeman: 

Your  letter  requesting  the  preparation  of  an  ordinance 
imposing  the  cost  of  placing  utility  wires  underground  in  rede- 
velopment areas  on  purchasers  of  property  from  the  Redevelopment 
Agency  of  the  City  and  County  of  San  Francisco  as  part  of  the 
disposition  price  has  been  received.   You  point  out  that  such 
procedure  would  have  the  effect  of  speeding  up  the  placing  of 
underground  utility  wires  in  redevelopment  areas  without  such 
areas  being  charged  against  the  two  and  one-half  lineal  miles 
each  calendar  year  required  to  be  placed  underground  by  utility 
companies  in  accordance  with  the  provisions  of  Section  1105  oc 
Part  II,  Chapter  III,  of  the  San  Francisco  Mui:icipal  Code,  \v.-re- 
inafter  referred  to  as  the  Electrical  Code. 

While  the  Redevelopment  AgeT?cy  might  impose  such  a  r.liarge 
on  the  purchaser  in  connection  with  the  disposition  of  pro>:r;iT;y 
in  a  Redevelopment  Project  area,  the  City  and  County  of  Sax.   i  ran- 
cisco  would  have  no  authority  in  the  absence  of  some  provisi.cr.  in 
the  redevelopment  plan  or  cooperation  agreement  to  impose  s;:c.h  a 
requirement  on  the  Redevelopment  Agency. 

The  Redevelopment  Agency  of  San  Francisco  is  a  state 
agency  functioning  under  state  law  to  fulfill  state  purposes, 
Fellonjy-.  Redevelopment  Agency,  157  C.A.  2d  243  (1953);  AndrcVJs 
v.~JCi;tif_5f  SarTTernardino,  T75  C.A.  2d  459  (1959).  After  the 
adoption  oFtHe~R"e'(Jevelopment  Plan  by  the  Board  of  Supervisors 
and  receipt  of  the  plan  by  the  Agency,  the  Agency  is  vested  with 
responsibility  for  carrying  out  the  plan.   (Section  33372,  Health 
&  Safty  Code.)  The  Agency  is  charged  with  the  acquisition  of  and 
sale  of  all  property  within  the  Redevelopment  Survey  or  Project 
Areas.   (Sections  33391,  33392,  33430,  33431,  33432.) 

Except  for  property  acquired  by  a  Redevelopment  Agency 
with  money  received  from  the  legislative  redevelopment  revolving 
fund,  which  is  not  the  case  in  San  Francisco,  the  City  would  hav'O 
no  authovity  in  existing  redevelopment  projects  respecting  the 
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compensation  to  be  charged  in  connection  with  the  sale  of  property 
by  the  Redevelopment  Agency.   (Sections  33430-33434,  33620-33626.) 

Appropriate  provisions  respecting  undergrounding  may  be 
included  in  future  redevelopment  plans  and  cooperation  agreements 
providing  for  the  undergrounding  of  overhead  utility  wires  by  the 
Redevelopment  Agency  with  the  cost  of  such  undergrounding  to  be 
imposed  against  the  purchasers  of  property  or  charged  where  eligible 
as  a  gross  project  cost  of  the  R.edevelopment  Project.  Where  Re- 
development Project  areas  are  not  designated  underground  areas  by 
the  Board  of  Supervisors,  the  undergrounding  of  overhead  facilities 
are  not  charged  against  two  and  one-half  lineal  miles  of  under- 
grounding  required  by  the  utilities  each  year  by  the  provisions  of 
Sections  1101-1121  of  the  City  Electrical  Code. 

Staff  members  of  the  City  Engineer's  Department  report  that 
of  850  miles  of  streets  in  San  Francisco,  there  are  216  underground 
districts,  with  217  miles  of  underground  electrical  wiring,  and 
that  at  the  present  rate  of  undergrounding,  it  will  take  253  years 
to  complete  the  jobs. 

Sections  1101-1121  of  the  City  Electrical  Code  provlle 
for  the  removal  of  poles  and  placing  of  wires  underground  >.  ^^reas 
designated  as  underground  districts  at  the  expense  of  the  w.  llity 
companies  except  that  the  utility  companies  are  not  requires  to 
remove  from  the  streets  in  such  districts  more  than  two  and   xie- 
half  lineal  miles  in  any  one  calendar  year  after  designatic:  >f 
the  district. 

Thus,  while  the  Electrical  Code  provides  for  the  reur^/al 
of  overhead  utilities  in  areas  designated  as  underground  dii;t.ricts 
by  the  Board  of  Supervisors  at  the  expense  of  the  utility  coraranies 
owning,  controlling  or  operating  the  same,  such  companies  ar?  not 
required  to  remove  more  than  two  and  one-half  lineal  miles  from 
the  streets  of  the  districts  in  each  calendar  year. 

The  tariffs  of  the  Pacific  Gas  &  Electric  Company  and  The 
Pacific  Telephone  and  Telegraph  Company  on  file  with  the  Public 
Utilities  Commission  provide  for  placing  underground  existing  over- 
head facilities  by  agreement  between  the  utility  and  the  customer 
or  applicant.  The  Pacific  Gas  &  Electric  Company  Tariff  Rule  No. 
15  D  5a,  REVISED  CAL.  P.U.C.  SHEET  NO.  3179-E,  entitled  "Replace- 
ment of  Overhead  with  Underground  Distribution  Facilities'  prov.'des: 

"Where  mutually  agreed  upon  by  the  utility  and  a 
customer  or  applicant,  overhead  distribution  facilities 
may  be  replaced  with  underground  facilities,  provided 
the  customer  or  applicant  requesting  the  change  pays. 
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in  advance,  a  nonrefundable  sum  equal  to  the  estimated 
cost  of  the  underground  facilities  less  the  estimated 
net  salvage  value  of  the  replaced  overhead  facilities." 

See  also  Rule  16,  SCHEDULE  CAL.  P.U.C.  NO.  36-T  of  The  Pacific  Tele- 
phone and  Telegraph  Company  tariff  containing  similar  provisions. 

The  Redevelopment  Agency,  therefore,  may  enter  into  agree- 
ments with  the  Pacific  Gas  &  Electric  Company  and  the  Pacific  Tele- 
phone and  Telegraph  Company  to  provide  for  conversion  of  facilities 
in  Redevelopment  projects  from  overhead  to  underground  service. 
Such  procedure  was  followed  by  the  Redevelopment  Agency  in  under- 
grounding  the  facilities  in  the  Diamond  Heights  Redevelopment 
Project  B-1.  The  project  was  not  designated  an  underground  district 
and  such  costs  incurred  by  the  Redevelopment  Agency  in  underground- 
ing  were  allowed  by  the  Federal  Government  as  a  Redevelopment  Gross 
Project  cost.   (See  City  Attorney  Opinion  No.  903,  1954.) 

The  cost  of  undergrounding  privately- owned  utility  facili- 
ties by  the  Redevelopment  Agency  may  be  allowed  by  the  Federal 
Government  as  a  Redevelopment  Project  cost  where  such  utility  may 
not  be  required  to  place  such  facilities  underground.  The  Federal 
Urban  Renewal  Manual  Section  11-1-3,  among  other  things,  provides: 

"Except  as  provided  below,  the  cost  of  underground 
placement  of  utility  distribution  lines  within  the 
project  area  may  be  charged  to  Item  1  of  Gross  Project 
cost  ,  .  .  ." 

' 'PRIVATELY  OWNED  UTILITY 

"To  the  extent  that  a  utility  company  may  not  legally 
be  required  to  relocate  existing  lines  underground  or  tc 
install  new  lines  underground,  Item  1  project  costs  may 
include  compensation  to  the  company  for  the  actual  cost 
of  relocating  existing  lines  underground  or  installing 
new  lines  underground.  Specifically: 

" (1)   If  the  company  may  legally  be  required  to 

relocate  existing  lines  or  install  new  lines 
underground,  no  part  of  the  cost  is  eligible. 

"(2)  If  the  company  may  legally  be  required  to 
relocate  existing  lines  or  to  install  new 
lines  at  its  own  expense,  but  not  to  install 
the  relocated  or  new  lines  underground,  com- 
pensation not  exceeding  the  cost  of  under- 
ground installation  less  the  estimated  cost 
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of  providing  the  same  service  with  the  same 
capacity  through  an  overhead  system  is  eligible. 

"(3)   If  the  company  may  not  legally  be  required 

to  relocate  existing  lines  or  to  install  new 
lines  underground,  compensation  for  the  full 
cost  of  relocating  the  existing  lines  or 
installing  the  new  lines  underground  is 
eligible." 

Thus  it  appears  that  where  the  Redevelopment  Project  area 
is  not  designated  an  underground  district  by  the  Board  of  Super- 
visors and  the  privately- owned  utility  companies  may  not  be  re- 
quired to  place  such  utilities  underground,  the  Federal  Government 
should  be  requested  to  allow  the  cost  of  making  such  underground 
installation  a  project  cost.  The  Redevelopment  Agency  is  presently 
seeking  federal  approval  of  the  cost  of  undergrounding  privately- 
owned  utilities  in  the  Hunters  Point  Redevelopment  Project  Area  as 
a  project  cost. 

It  is  my  information  that  the  Federal  Government  has 
recently  placed  a  more  liberal  interpretation  on  the  provisions 
of  the  above  sections  and  has  been  authorizing  undergrounding  in 
appropriate  cases  as  a  Redevelopment  Project  cost. 

In  this  connection  your  attention  is  also  directed  to  the 
provisions  of  Section  11-1-1  of  the  Federal  Urban  Renewal  Mar;  lal 
which  designates  eligible  publicly-owned  project  improvements;  which 
may  be  charged  as  gross  project  costs  or  may  be  offered  as  a  non- 
cash local  grants-in-aid.  The  section  in  part  provides: 

"(3)  Publicly  built  and  owned  and  permanently  affixed 
improvements  on  streets  and  other  public  rights- 
of-way.  The  following  are  eligible: 

(a)  Traffic  lights. 

(b)  Traffic  control  and  street  name  signs  and 
their  mounting  posts. 

(d)   Street  lighting. 

"(6)  Fire  and  police  communication  systems. 

"(7)   Publicly  owned  utility  facilities.   The  following 
are  eligible: 
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(a)   Local  water  distribution  lines,  including 
fire  hydrants. 

(c)  Sanitary  sewers. 

(d)  Open  or  pipe  storm  drains. 

(e)  Culverts." 

It  should  be  further  noted  that  in  Cass  No.  8209  presently 
pending  before  the  California  Public  Utilities  Commission,  the 
Commission  is  conducting  an  investigation,  among  other  things,  into 
the  conversion  of  overhead  electrical  and  communication  facilities 
to  underground  services.  The  case  is  presently  under  submission 
by  the  Commission.   It  may  be  that  changes  will  be  made  by  the 
Commission  in  existing  utility  company  tariffs  respecting  under- 
grounding  of  overhead  facilities. 

Your  attention  is  also  directed  to  Resolution  No.  337-66 
adopted  by  the  Board  of  Supervisors  on  May  25,  1966,  approving  in 
principle  Pacific  Gas  &  Electric  Company  proposal  to  the  California 
Public  Utilities  Commission  to  devote  a  sum  equal  to  2  per  cent  of 
the  annual  gross  revenue  from  the  sale  of  electric  power  within 
the  City  and  County  of  San  Francisco  or  not  less  than  four  lineal 
miles  of  overhead  electrical  supply  lines  in  3an  Francisco  to 
undergrounding  electrical  distribution.  The  additional  under- 
grounding  that  will  result  from  the  2  per  cent  formula  would  \-'i 
in  areas  designated  by  the  Board  of  Supervisors.   The  Pacific 
Telephone  and  Telegraph  Company  also  has  a  proposal  before  th-- 
California  Public  Utilities  Commission  which  would  increase  v..;Jer- 
grounding  to  conform  with  that  proposed  by  the  Pacific  Gas  i. 
Electric  Company. 

Very  truly  yours. 


RJH 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Do Ian 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Re:   Under grounding  of  Utilities  in 
Redevelopment  Project  Areas 

Dear  Mr.  Do Ian: 

Your  letter  respecting  placing  of  ut5.Iities  underground 
in  Redevelopment  Project  Areas  has  been  received.  You  make  the 
following  inquiries  respecting  future  matters  of  this  nature: 

"1.   Is  it  possible  to  handle  under grounding  in 

Redevelopment  Projects  in  such  a  way  that  it 
is  not  charged  to  the  annual  mileage? 

"2,   Does  the  City  receive  noncash- in-aid  credits, 
and  if  so,  the  amount  thereof? 

"3.   In  your  opinion,  would  it  be  of  any  advantage 
for  the  City  to  seek  such  credits,  if  any?" 

Your  attention  is  directed  to  letter  of  the  same  date 
addressed  to  Supervisor  Beeman,  copy  of  which  is  attached,  in  •  liich 
the  subject  of  your  inquiries  is  discussed. 

1.  Your  first  inquiry  is  answered  in  the  affirmative. 
The  Board  of  Supervisors  may  decline  to  designate  a  Redevelop  •r.t 
Project  Area  an  underground  district  in  accordance  with  the  ^.-^^o- 
visions  of  Sections  1101-1121  of  Part  II,  Chapter  III,  of  the 
San  Francisco  Municipal  Code,  hereinafter  referred  to  as  the  Elec- 
trical Code,  in  which  event  the  Redevelopment  Agency  by  cont/j/.r. 
with  the  privately- owned  utility  companies  involved  may  proviso  for 
such  installation.   Any  utilities  placed  underground  in  accorc.:- ice 
with  such  contract  would  not  be  charged  against  the  two  and  or..: 
half  lineal  miles  installation  required  by  such  utilities  in  escb 
calendar  year.  The  Redevelopment  Agency  may  impose  the  costs  of 
such  installation  as  an  additional  charge  upon  the  purchasers  of 
property  in  the  project  area.   Application  may  also  be  made  by  the 
Agency  to  the  Federal  Government  for  approval  as  a  gross  project 
cost  expenditures  made  by  the  Redevelopment  Agency  in  placing 
privately- owned  overhead  facilities  underground.  The  Federal 
Government  may  allow  such  expenditures  where  the  utility  may  not 
be  legally  required  to  place  the  facilities  undergx'ound.   (Sections 
11-1-2  -  11-1-3  of  the  Federal  Urban  Renewal  Manual.)    Such 
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procedure  was  followed  by  the  Agency  and  the  Federal  Government  in 
connection  with  utilities  placed  underground  in  the  Diamond  Heights 
Redevelopment  Project  Area.   (City  Attorney  Opinion  No.  903,  1954.) 

The  Redevelopment  Agency  is  presently  seeking  Federal 
approval  of  costs  of  placing  underground  privately- owned  utilities 
in  Hunters  Point  Redevelopment  Project  Area  as  a  project  cost.   It 
is  my  information  that  the  Federal  Government  has  adopted  a  more 
liberal  program  respecting  the  allowance  of  undergrounding  costs 
as  a  Redevelopment  Gross  Project  cost. 

2.   In  response  to  your  secor.d  inquiry,  the  City  ray  receive 
noncash- in-aid  credits  for  the  undergioi-nd  installat5.ori  oH   pc.biicly- 
owned  facilities  and  utilities  or  may  char^^e  such  expenditure  to 
gross  project  costs.   (Sections  11-1-1  to  li-1-3,  Federal  Urban 
Renewal  Manual.) 

Section  11-1-1  of  the  Urban  Renewal  Manual  provides  in  part: 

•  'ELIGISLE  PROJECT  IMFROVEMENTS 

"Eligible  project  improvements  may  he  of  the  following 
types: 

(3)  Publicly  built  and  owned  and  permanently 
affixed  improvements  on  streets  and  other 
public  rights-of-way.  The  following  are 
eligible: 

(d)   Street  lighting. 

(6)   Fire  and  police  communication  systems." 

The  Redevelopment  Agency  has  claimed  noncash- in-aid  rr iClts 
for  the  City  in  connection  with  the  installation  underground  cj  the 
following  facilities: 

Diamond  Heights 

Police  and  fire  call  wiring       $  85,055 

Western  Addition 

Police  and  fire  call  boxes  12,649 

Street  lighting  163,489 

Golden  Gateway 

Police  and  fire  call  21,000 

Street  lighting  102,150 
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Western  Addition  Area  2 

Police  and  fire  call  not  estimated 

Street  lighting  not  estimated 

Yerba  Buena  Center 

Police  and  fire  call  28,125 

Street  lighting  110,625 

The  undergrounding  of  privately- owned  facilities  where 
eligible  may  be  charged  only  as  a  gross  project  cost.   (11-1-3  of 
the  Urban  Renewal  Manual.) 

As  noted  above  the  cost  of  undergrounding  privately- owned 
utility  facilities  in  the  Diamond  Heights  Redevelopment  Project 
was  approved  by  the  Federal  Government  as  a  gross  project  cost. 
The  area  had  not  been  designated  by  the  Board  of  Supervisors  as  an 
underground  district.  Western  Addition  A-1,  Embarcadero-Lov7er 
Market  Approved  Redevelopment  Project  Area  E-1  (Golden  Gateway), 
and  most  of  Yerba  Euena  Center  Approved  Redevelopment  Project  Area 
D-1  are  presently  designated  underground  districts.   Since  the 
privately- owned  utility  companies  are  required  to  place  the  over- 
head facilities  underground  in  these  districts,  cost  of  under- 
grounding  would  not  be  eligible  as  a  gross  project  cost. 

3.  Respecting  the  third  inquiry,  it  would  appear  where 
publicly- owned  facilities  are  installed  underground  claim  should 
be  made  for  noncash- in-aid  credits  or  as  gross  project  costs. 
(Sections  11-1-1  to  11-1-3,  Federal  Urban  Renewal  Manual.) 

While  the  Federal  Government  may  make  capital  grants  to 
local  public  agencies,  the  aggregation  of  such  capital  grants  may 
not  exceed  two- thirds  of  the  aggregate  new  project  cost.   (42  U.S. 
C.A.  §1453.)  Every  contract  for  capital  grants  requires  local 
grants-in-aid  in  connection  with  the  Redevelopment  Projects  involved. 
Such  grants-in-aid  are  required  to  be  at  least  equal  to  the  total 
of  one- third  of  the  aggregate  net  project  cost  of  such  projects 
undertaken  on  a  two- thirds  capital  grant  basis.   (42  U.S. C.A. 
§1454.) 

Under  the  circumstances  claim  should  be  made  by  the  City 
for  expenditures  made  in  installing  public  underground  facilities 
either  as  a  noncash- in-aid  credit  or  as  a  gross  project  cost. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
RJH  City  Attorney 


:i!.,rii:>    Z'/tjZ'j:: 


■ .  .■  i 
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Honorable  Dorothy  von  Beroldingen 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Proposed  Amendment  to  Meat  Ordinance; 

Opposition  Thereto  as  Restraint  of  Trade; 
Validity  of  Existing  Ordinance; 
Procedure  for  Repeal  Thereof 

Dear  Supervisor  von  Beroldingen: 

You  have  requested  an  opinion  in  connection  with  a  pro- 
posed amendment  to  the  ordinance  regulating  the  hours  of  sale  of 
fresh  meat  as  follows: 

1.  Did  the  organized  opposition  to  the  proposed  amend- 
ment, especially  on  the  part  of  the  Council  of  District  Merchants 
and  the  Meat  Dealers  Association  constitute  a  combination  or  con- 
spiracy in  restraint  of  trade? 

2.  Is  the  present  ordinance  valid? 

3.  What  procedures  would  be  necessary  and  what  deadlines 
would  be  entailed  in  placing  a  proposal  to  repeal  the  time  limita- 
tions on  the  sale  of  fresh  meat  in  the  present  ordinance  on  the 
November  ballot  by  way  of  a  declaration  of  policy  or  by  referendum? 

With  respect  to  your  first  question,  both  federal  and 
state  law  forbids  any  combination  or  agreement  having  the  purpose 
of  preventing  or  stifling  competition,  limiting  production  or 
controlling  prices,   (15  U.S.C.A,,  Sees,  1-7;  Business  and  Pro- 
fessions Code,  Sees,  16700-16758.) 

On  the  other  hand,  both  the  federal  and  state  Constitu- 
tion contain  provisions  securing  certain  fundamental  rights  and 
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liberties  to  persons,  chiefly  by  prohibiting  the  exercise  of 
governmental  powers  injurious  to  them.   Included  within  such  funda- 
mental rights  is  the  right  to  peaceably  assemble  and  organize  for 
any  proper  purpose,  to  speak  freely  and  to  present  one's  views  and 
desires  to  any  public  officer  or  legislative  body,   (U.S.  Const, 
Amend.  1;  Cal.  Const.,  Art.  I,  Sec.  10;  U.S.  v.  Cruikshank,  92  U.S. 
542,  23  L.Ed.  588.) 

In  Eastern  R.R.  Conference  y.  Noerr  Freight  Lines,  365 
U.S.  127,  81  S.Ct.  523,  5  L.Ed. 2d  464,  the  United  States  Supreme 
Court  held  that  the  ant i- trust  laws  do  not  prohibit  two  or  more 
parsons  from  associating  together  in  an  attempt  to  persuade  the 
legislature  or  the  executive  to  take  particular  action  with  respect 
to  a  law  that  would  produce  a  restraint  of  trade  or  a  monopoly  even 
though  the  sole  purpose  of  such  persons  is  to  destroy  or  stifle 
their  competition  and  even  if  deceitful  propaganda  is  used,   (See 
also:   United  Mine  Workers  v.  Pennington,  381  U„S.  657,  85  S.Ct. 
1585,  14  L.Ed. 2d  626;  Asaociation  of  W.^"Ftern  Railways  v.  Riss  &  Co., 
299  F.2d  133;  A,B.T.  S'lr^htaesirig  Tourr.,  lr,c,   v„  Grey  Line  N.Y. 
Tours,  Corp.,  "242  F.Supp,  365.) 

In  the  light  of  the  foregoing,  it  is  my  opinion  that  the 
organized  opposition  of  the  Council  of  District  Merchants  and  the 
Meat  Dealers  Association  to  the  proposed  change  in  the  ordinance 
regulating  the  hours  of  sale  of  fresh  meat  v/ithin  the  City  and 
County  did  not  constitute  a  combination  or  conspiracy  in  restraint 
of  trade. 

With  respect  to  your  second  question,  the  validity  of  the 
portion  of  the  San  Francisco  meat  ordinance  closing  meat  markets 
on  Sundays  and  after  6  p.m.  on  Saturdays  was  upheld  even  though  the 
court  struck  down  a  provision  excepting  Kosher  markets  from  the 
ordinance.   (In  Re  Gatsios.  95  Cal.App.  762.)   In  other  cases, 
ordinances  practically  identical  with  the  present  San  Francisco 
ordinance,  have  been  held  to  be  constitutional.   (In  Re  Lowenthal, 
92  Cal.App,  200;  Dorsa  v.  Board  of  Supervisors,  23  Cal,A~pp;,2d  217; 
In  Re  Banta,  25  Cal.App. 2d  622;  Justesen's  F"ood  Stores  v.  City  of 
Tulare,  43  Cal.App. 2d  616;  Lynch  Meats  of  Oakland,  Inc.  v.  City  of 
Oakland,  196  Cal,App.2d  104T5   Accordingly,  it  is  my  opinion  that 
the  existing  ordinance  is  valid. 

With  respect  to  your  third  question,  Section  179  of  the 
Charter  provides  that  any  ordinance  which  the  Supervisors  are 
empowered  to  pass,  or  any  declaration  of  policy,  may  be  submitted 
to  the  electors  by  a  majority  of  the  Board  at  a  general  election  or 
at  a  special  election  called  for  the  purpose,  said  election  to  be 
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held  not  less  than  thirty  days  from  the  date  of  the  call.  The 
section  further  provides  that  any  such  ordinance  or  any  declaration 
of  policy  may  be  proposed  by  one-third  of  the  Board  of  Supervisors 
or  by  the  Mayor,  and  when  so  proposed  shall  be  submitted  to  the 
electors  at  the  next  succeeding  general  election.   These  are 
referendum  procedures. 

With  respect  to  the  initiative,  Section  179  provides  that 
the  registered  voters  have  power  to  propose  by  petition  any  ordi- 
nance, act  or  other  measure  which  is  within  the  power  of  the  Board 
of  Supervisors  to  enact  or  any  declaration  of  policy. 

If  the  petition  accompanying  a  proposed  initiative  measure 
or  declaration  of  policy  is  signed  by  registered  voters  equal  in 
number  to  ten  percent  of  the  entire  vote  cast  for  mayor  at  the  last 
preceding  general  municipal  election  and  contains  a  request  that 
said  measure  or  declaration  of  policy  be  submitted  forthwith  to  a 
vote  of  the  electorate  at  a  special  election,  then  the  registrar 
shall  forthwith  call  a  special  election,  which  shall  be  held  at  a 
date  not  less  than  thirty  nor  more  than  forty  days  from  the  date  of 
calling  the  same,  at  which  said  measure  or  policy  shall  be  submitted 
to  a  vote  of  the  electorate,  unless  within  sixty  days  of  a  general 
or  primary  election,  in  which  event  it  shall  be  submitted  at  such 
general  or  primary  election,   (Charter  Section  182.) 

If  the  petition  be  signed  by  registered  voters  equal  in 
number  to  five  percent  but  less  than  ten  percent  of  the  said  entire 
vote,  then  such  measure  or  policy  shall  be  submitted  by  the  regis- 
trar to  a  vote  of  the  electorate  at  the  next  general  state  or 
municipal  election  that  shall  occur  at  any  time  after  thirty  days 
from  the  date  of  certification  of  sufficiency  unless  the  Board  of 
Supervisors,  by  ordinance,  directs  that  the  measure  or  policy  be 
voted  on  at  a  special  election  prior  thereto,   (Charter  Section  182.) 

The  foregoing  are  the  only  provisions  of  the  Charter  that 
specifically  relate  to  the  time  for  submission  of  ordinances  or 
declarations  of  policy  to  the  electorate.   However,  with  relation 
to  time  there  should  be  considered  the  provisions  of  Section  183 
of  the  Charter  which  require  that  the  registrar  mail  a  printed  copy 
of  the  measure  or  policy  with  the  sample  ballot  to  each  voter  at 
least  five  days  prior  to  the  election  and  which  require  that  any 
arguments  for  or  against  a  proposition  submitted  pursuant  to 
initiative  petition,  or  by  the  Board  of  Supervisors,  the  Mayor,  or 
one-third  of  the  Board  of  Supervisors  be  presented  to  the  Registrar 
of  Voters  no  later  than  thirty-five  days  prior  to  the  election  or 
twenty-five  days  in  the  event  of  a  special  election  held  within 
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thirty- five  days  of  the  date  of  the  call.  As  to  measures  submitted 
by  the  Board  of  Supervisors,  the  Board  has  adopted  a  procedural 
ordinance  which  requires  that  arguments  in  favor  of  measures  sub- 
mitted by  the  Board  be  filed  with  the  Clerk  of  the  Board  of  Super- 
visors not  later  than  the  fifty-third  day  prior  to  the  election  at 
which  the  related  measure  shall  be  acted  upon  by  the  electors  and 
that  the  resolution  approving  such  arguments  be  adopted  by  the 
Board  not  later  than  the  forty-sixth  day  prior  to  the  election. 
(See  Section  2.4,  San  Francisco  Administrative  Code.) 

With  reference  to  the  requirement  of  Section  183  of  the 
Charter  that  the  registrar  mail  a  printed  copy  of  the  measure  or 
policy  with  the  sample  ballot  to  each  voter  at  least  five  days 
prior  to  the  election,  there  is,  as  a  practical  matter,  an  obvious 
element  of  time  involved  in  the  preparation  and  printing  of  the 
material  required  to  be  mailed  to  the  voters.   The  Registrar  of 
Voters  should  be  consulted  in  this  respect. 


You  are  thus  advised. 


Very  truly  yours. 


jjS  THOMAS  M.  O'CONNOR 

City  Attorney 
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Mr.  Ben  Blumenthal,  President 
Social  Services  Commission 
5C5  Bush  Street 
San  Francisco,  California  S4108 

Subject:   Conflict  of  Interest;  Ownership  by  Member 
of  Social  Services  Commission  of  Buildings 
in  which  Leased  Hotels  are  Located 

Dear  Mr.  Blumenthal: 

I  have  your  request  for  an  opinion  as  follows: 

"The  purpose  of  this  letter  is  to  request  your  opinion 
as  to  whether  or  not  my  ownership  of  real  property,  as 
set  forth  below,  represents  a  conflict  of  interest  with 
my  membership  on,  or  being  President  of  the  Social 
Services  Commission. 

"The  Sunday  Ramparts  for  March  29-April  9,  1967, 
contained  an  article  listing  and  picturing  oroperties 
in  the  South  of  Market  area  purported  to  be  owned  by 
me  and  charged  me  with  having  a  'conflict  of  interest' 
in  relation  to  my  membership  on  the  Social  Services 
Commission.   This  article  contained  many  false  and 
untrue  statements. 

"Among  the  twelve  buildings  mentioned  or  pictured 
in  the  article,  eight  buildings  are  not  now  owned 
by  me,  nor  have  they  ever  been  owned  in  full  or  in 
part  by  me,  and  I  do  not  nov;  have,  and  never  have 
had,  any  financial  interest  in  them.   These  are  as 
follows: 

"Hotel  Alta,  165  Third  Street 
81-85  Third  Street 
Sunshine  Cafeteria,  117  Third  Street 
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35-37  Sixth  Street 
690  Mission  Street 
506  Jessie  Street 
501-507  Howard  Street 
715  Bryant  Street 

"I  do  own,  wholly  or  in  part,  four  buildings,  as  follows; 

"(1)   I  am  part  owner  of  a  building  at  109  Third  Street; 
this  building  consists  solely  of  a  store  and  a 
loft,  which  is  vacant  at  present  (it  contains 
no  hotels) . 

"(2)   I  am  part  owner  of  the  Thalson  Building;  this 
is  an  office  and  light  industry  building  in 
which  I  have  my  own  offices  (it  similarly  con- 
tains no  hotels). 

"(3)   I  own  the  building  on  the  North-East  comer 
of  Third  and  Mission  Streets,  which  contains 
the  St.  James  Hotel. 

"(4)   I  own  the  building  at  46  Sixth  Street,  which 
contains  the  Lawrence  Hotel. 

"These  two  latter  buildings  are  managed  by  a  real 
estate  and  building  management  concern  (Trevor  and 
Company)  and  have  been  for  the  past  twenty-five  years. 
The  hotels  and  other  businesses  located  in  those 
buildings  are  owned  and  operated  by  the  lessees.   I 
do  not  own  or  operate  or  participate  in  any  way  in 
the  operation  of  any  hotel,  nor  have  I  ever  done  so 
in  the  past. 

"The  building  in  V7hich  the  St.  James  Hotel  is  located 
is  not  scheduled  to  be  'purchased  for  renewal'  as 
statea  in  the  Sunday  Ramparts,  and  the  terms  of  the 
lease  do  require  the  tenant  to  install  a  sprinkler 
system. 

"I,  myself,  have  never  over  the  years  advised  any 
member  of  the  Commission  or  any  member  of  the  staff 
of  the  Department  of  Social  Services  of  the  name 
or  location  of  any  hotel  being  operated  in  a  building 
which  I  own.   The  St.  James  and  Lawrence  Hotels  do  not 
appear  on  the  lists  of  hotels  housing  welfare  recipients 
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used  in  the  Intake  Division  of  the  Department  and 
made  available  to  applicants  for  assistance  who  do 
not  have  a  place  to  stay  at  the  time  they  apply  to 
the  Department  for  help. 

"Contrary  to  the  statement  in  the  Sunday  Ramparts, 
the  General  Manager  of  the  Department  of  Social 
Services  advises  me  that  the  Social  Services  Commis- 
sion (either  under  its  present  name  or  its  former 
name  of  Public  V?elfare  Commission)  has  never  in  its 
history  either  ordered  or  requested  that  any  hotel 
or  other  housing  accommodation  be  either  added  to  or 
removed  from  the  list  of  'substandard  hotels.'   This 
list  is  prepared  solely  by  the  Department  of  Public 
Health.   Similarly,  the  Commission  has  never  'approved' 
or  disapproved  any  hotel  or  restaurant  for  the  use  of 
welfare  recipients  and,  in  any  event,  the  three  hotels 
mentioned  in  the  article  in  this  regard  are  located  in 
buildings  which  I  do  not  now  and  never  have  owned  and 
in  which  I  do  not  now  and  never  have  had  a  financial 
interest. 

"Under  federal  and  state  law  and  regulations,  payments 
of  assistance  must  be  made  in  cash  in  advance,  and  no 
controls  may  be  placed  upon  how  those  who  receive 
financial  assistance  spend  their  funds.   Any  violation 
of  this  requirement  would  result  in  the  withholding  of 
federal  funds.   With  the  exception  of  minor  children 
placed  in  foster  homes  or  institutions  by  the  Depart- 
ment of  Social  Services,  under  federal,  local,  and  state 
law  and  regulations  recipients  of  all  forms  of  public 
assistance  administered  by  the  Department  have  complete 
freedom  of  choice  as  to  where  they  will  live  and  where 
they  will  eat  their  meals.   They  are  controlled  in  this 
connection  only  by  what  they  can  afford  from  the  amount 
of  funds  available  to  them  through  the  maximum  amounts 
of  money  allowed  under  the  various  programs  of  public 
assistance  for  rent  and  for  food. 

"For  the  programs  of  Old  Age  Security,  Aid  to  the 
Blind,  Aid  to  the  Disabled,  and  Aid  to  Families  v/ith 
Dependent  Children,  the  amounts  of  assistance  allowed 
are  specified  by  state  law  and  by  regulations  of  the 
State  Department  of  Social  Welfare,  which  regulations 
have  the  force  and  effect  of  law  upon  the  counties. 
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"For  the  General  Assistance  Program,  the  amounts  of 
the  allowances  are  established  by  the  Social  Services 
Commission  within  the  funds  available  in  the  annual 
budget.   The  food  allowances  adopted  by  the  Commission 
are  identical  with  those  established  by  the  State  for 
the  AFJC  Program  and  are  based  upon  food  pricings 
made  by  the  state.   The  housing  allowances  adopted  by 
the  Commission,  similarly,  are  identical  with  those 
established  by  the  state  for  AFDC  with  one  exception, 
that  for  single  men  and  single  women.   Here,  the 
five  members  of  the  Commission,  myself  included, 
unanimously  adopted  a  maximum  rent  allowance  of  only 
$39  per  month  for  a  single  man  and  $35  per  month  for 
a  single  woman  living  in  a  hotel  or  rooming  house 
but  $60  per  month  for  a  single  man  or  woman  living 
in  housing  other  than  a  hotel  or  rooming  house  and 
having  cooking  facilities  (the  state  AFDC  housing 
allowance  for  a  single  person  is  $5C.40  per  month). 
The  members  of  the  Commission  took  this  action  to 
encourage  single  men  and  women  to  move  to  more 
desirable  housing  than  that  provided  by  a  hotel 
room.   (This  purpose  is  set  forth  on  the  first 
page  of  the  attached  Department  Bulletin  No.  2S6 
dated  June  29,  1966.)  ' 


The  conflict  of  interst  allegation  mentioned  in  your 
letter  is  apparently  premised  on  the  following  provisions  of 
Section  222  of  the  Charter: 

"No  supervisor  and  no  officer  or  employee  of 
the  city  and  county  shall  engage  in  any  activity, 
employment  or  business  or  professional  work  or 
enterprise  which  is  inconsistent,  incompatible, 
or  in  conflict  with  his  duties  as  a  supervisor  or 
officer  or  employee  of  the  city  and  county  or 
vjith  the  duties,  functions  and  responsibilities 
of  his  appointing  power,  or  the  department, 
office  or  agency  by  which  he  is  employed,  or  the 
board  or  commission  of  which  he  is  a  member.'' 
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As  stated  in  City  Attorney's  Opinion  No.  1298,  dated 
October  21,  1958,  the  foregoing  paragraph  of  Section  222  "is 
intended  to  prohibit  any  direct  emploirment,  business  or  profes- 
sional work  which  is  incompatible  with  the  duties  of  the 
officer." 

It  appears  from  the  facts  set  forth  in  your  letter  that 
you  o\-m   only  two  of  the  buildings  mentioned  in  the  Ramparts 
article  that  contain  hotels,  that  these  buildings  are  managed 
by  a  real  estate  and  building  management  concern  and  that  the 
hotels  and  other  businesses  located  in  these  buildings  are 
owned  and  operated  by  lessees. 

I  am  unable  to  perceive  how  this  ownership  of  property 
is  inconsistent,  incompatible  or  in  conflict  with  your  duties, 
functions  or  responsibilities  as  a  member  of  the  Social  Services 
Commission  or  with  those  of  the  Commission  or  of  the  Department 
within  the  meaning  of  the  above  quoted  provisions  of  Section  222 
and  you  are  accordingly  advised  it  is  my  opinion  that  such 
business  activity  does  not  create  a  conflict  of  interest  in 
violation  of  said  section. 

Very  truly  yours, 


„TP  THOMAS  M.  O'CONNOR 

^^^  City  Attorney 


Letter  Opinion  No.  67-34-A 


May  29,  1967 


Board  of  Trustees 

M.  H.  de  Young  Memorial  Museum 

Golden  Gate  Park 

San  Francisco,  California 

Attention:   Mr.  Phillip  J.  Carlson 
Executive  Secretary 

Subject:   Sale  of  Surplus  Personal  Property  by  Board  of 
Trustees  of  M,  H.  de  Young  Memorial  Museum 
and  Purchaser  of  Supplies;  Advertisement  for 
Bids 

Gentlemen: 

This  is  in  response  to  your  May  18,  1967  request  for  an 
opinion  as  follows: 

"The  Trustees  of  the  M.  H.  de  Young  Memorial  Museum 
at  their  meeting  on  May  16,  1967,  recommended  that  the 
Museum  explore  with  the  City  Attorney's  office  the  possi- 
bility of  modification  of  City  Ordinance  No.  144-64  per- 
taining to  disposal  of  items  surplus  to  the  Museum's 
collection, 

"As  you  know,  this  ordinance  allows  the  Museum 
Trustees  to  dispose  of  items  by  trade  or  by  public  auction 
in  consultation  with  the  City  Purchaser.   It  is  the 
opinion  of  the  Trustees  that  there  are  occasions  when  out- 
right sale  to  a  private  purchaser  would  be  of  decided 
advantage  to  the  Museum. 

"The  Trustees  would  appreciate  having  the  opinion  of 
the  City  Attorney  as  to  the  feasibility  of  modifying  the 
ordinance  to  permit  disposal  of  Museum  property  by  out- 
right sale  after  approval  by  a  majority  of  the  members  of 
the  Board  of  Trustees.  The  Mayor  has  indicated  that  he 
would  be  interested  in  seeing  this  ordinance  modified," 
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In  their  purchase  or  sale  of  personal  property  the  Board 
of  Trustees  of  the  Museum  is  governed  by  the  provisions  of  Sec- 
tion 88  of  the  Charter.   (See  City  Attorney  Opinions  No.  3061, 
August  17,  1939;  No,  3423,  October  6,  1942  and  No.  3492,  May  27, 
1943.)  With  reference  to  the  sale  of  surplus  personal  property. 
Charter  Section  88  provides  as  follows: 

"The  purchaser  of  supplies  shall  have  authority 
to  exchange  used  materials,  supplies,  and 
equipment  to  the  advantage  of  the  city  and 
county,  advertise  for  bids,  and  to  sell  personal 
property  belonging  to  the  city  and  county  on  the 
recommendation  of  a  department  head  that  such 
articles  are  unfit  for  use," 

The  provisions  of  Ordinance  No«  144-64  that  allow  the 
Museum  Trustees  to  dispose  of  items  by  public  auction  in  consulta- 
tion with  the  Purchaser  are  merely  reflective  of  the  Charter 
requirement  that  there  be  an  advertisement  for  bids  in  the  sale  ot 
surplus  personal  prooerty  of  the  Museum  and  the  Bo£rd  of  Supervisors 
is  without  power  to  so  amend  Ordinance  No.  144-64  as  to  dispense 
with  this  requirement.  This  could  only  be  accomplished  by  Charter 
amendment . 

However,  case  law  has  established  that  competitive  bid 
requirements  prescribed  by  governing  law  are  subject  to  some 
exceptions.  The  general  principle  is  stated  in  10  McQuillxn, 
Municipal  Corporations  3rd  Ed.,  on  pp.  321-323  as  follows: 

"§  29,29.  Purpose  of  requiring  bids. 

"The  provisions  of  statutes ^  charters  and  ordinances 
requiring  competitive  bidding  in  the  letting  of  municipal 
contracts  are  for  the  purpose  of  inviting  competition, 
to  guard  against  favoritism,  improvidence,  extravagance, 
fraud  and  corruption,  and  to  secure  the  best  work  or 
svippiies  at  the  lowest  price  practicable,  and  they  are 
enacted  for  the  benefit  of  property  holders  and  taxpayers, 
and  not  for  the  benefit  or  enrichment  of  bidders,  and 
should  be  so  conai.i:ti©d  and  administered  as  to  accomplish 
such  purpose  fairly  and  reasonably  with  Qole  reference  to 
the  public  interest.  These  provisions  are  strictly  con- 
strued by  the  courts,  and  will  not  be  extended  beyond 
their  reasonable  purport.   Such  provisions  must  be  read 
in  the  light  of  the  reason  for  their  enactment,  lest  they 
be  applied  v/here  they  were  not  intended  to  operate  and 

♦-Vims    deny    muni  ci  pnliti  ec     n..M...*-^  ry    »■«    ''^^'L    ^"^  *-^    pi-.,b1  «niQ 
in    n   e«»^iis!t  M  e,    pract-.jcal   way. 
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Exceptions  recognized  by  the  California  courts  are  set 
forth  in  the  case  of  Los  Angeles  Dredging  Company  v.  I.onp,  Beach, 
210  Cal.  348,  354,  as  follows; 

"The  charter  of  the  City  of  Long  Beach  lays  down  the 
general  requirement  that  all  contracts,  except  as  other- 
wise provided  in  the  charter  or  by  general  law,  must  be 
made  by  the  city  manager  with  the  lowest  responsible 
bidder.   In  the  instant  case,  the  contracts  were  made 
without  the  letting  of  bids.  This  fact  renders  them 
void  unless  they  come  within  some  exception  to  the  rule 
set  forth  above.  There  are  two  well-recognized  excep- 
tions which  are,  we  think,  applicable  to  this  situation. 

"The  first  exception  is  founded  on  the  fact  that 
sometimes  it  is  undesirable  or  impossible  to  advertise  for 
bids  for  particular  work.   In  such  cases  the  statutory 
requirement  is  deemed  not  to  apply.   In  2  Dillon  on 
Municipal  Corporations,  1199,  section  802,  the  law  is 
thus  stated:   'It  has  been  held  that  where  competitive 
proposals  work  an  incongruity  and  are  unavailing  as 
affecting  the  final  result,  or  where  they  do  not  produce 
any  advantage  ,  ,  .  or  it  is  practically  impossible  to 
obtain  what  is  required  and  observe  such  forms,  a  sta- 
tute requiring  competitive  bidding  does  not  apply,'   Our 
courts  have  approved  this  doctrine.   (Los  Angeles  Gas  & 
E,  Corp.  V.  Los  Angeles.  183  Cal,  307  [205  Pac,  1Z5J ; 
[jller  V.  Boyle.  43  Cal.App,  39  [184  Pac,  421],)" 


V, 


Mil: 

Also  see:  Hodgeman  v.  City  of  San  Diego,  53  Cal,App,2d  610; 
Kennedy  v.  Ross.  28  Cal. 2d  569;  Orange  County  Water  District 
Bennett.  56  Cal,App.2d  745, 

In  summation  then,  you  are  advised  that  the  provisions  of 
Section  88  of  the  Charter  requiring  advertisement  for  bids  in  the 
sale  of  surplus  city  and  county  personal  property  is  applicable  to 
the  sale  of  surplus  Museum  personal  property  and  this  requirement 
cannot  be  eliminated  by  ordinance.  However,  if  in  connection  with 
the  proposed  sale  of  a  particular  item  or  items  of  surplus  per- 
sonal property  the  Board  of  Trustees  determines  that  the  competi- 
tive bid  procedure  would  be  disadvantageous  and  that  it  would  be 
to  the  definite  and  unquestioned  advantage  of  the  City  and  County 
to  make  an  outright  sale  of  such  property  to  a  private  purchaser 
and  the  Purchaser  of  Supplies  concurs  in  such  determination,  it  is 
my  opinion  that  under  such  circumstances  and  the  authorities  above 
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cited  the  private  sale  may  legally  be  made  without  following  the 
competitive  bid  procedures  prescribed  by  Section  88  of  the  Charter 
and  Ordinance  No,  144-64  of  the  Board  of  Supervisors. 

Respectfully  submitted j 


TJB  THOMAS  M,  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  67-35-A 


Kay  29,  1967 


Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 


Subject:   Legality  of  Usirg  San  Francisco 

Medical  Center  Rond  Funds  for  the 
Construction  of  Temporary  Quarters 
at  San  Francisco  General  Hospital 

Dear  Mr,  Dolan: 

This  ±c   in  response  to  your  May  25,  1967  letter  with 
enclosures  ro que >f; ting  my  opinion  as  to  whether  the  proct'cds  of  the 
San  FranciGCj  Medical  Center  bonds  can  be  used  for  the  construction 
of  temporary  quarters  for  patients  at  San  Francisco  General  Hospi- 
tal which  will  be  necessitated  by  the  removal  of  an  existing  build- 
ing to  provide  room  for  a  new  building  which  is  to  be  part  of  the 
new  San  Francisco  Medical  Center, 

The  San  Francisco  Medical  Center  bonds  were  authorized 
and  issued  under  the  provisions  of  the  Municipal  Bond  Act  of  1901, 
Sections  '•:3600-43638  of  the  Government  Code  of  the  State  of  Cali- 
fornia.  Ssction  43628  of  the  Code  provides  inter  alia  that  the 
proceeds  of  the  bonds  shall  be  placed  in  the  treasury  to  the  credit 
of  the  proper  improvement  fvmd  and  ar>plied  exclusively  to  the 
purpose  and  object  recited  in  the  ordinance  calling  the  bond  elec- 
tion. 

Ordinance  No.  229-65,  calling  the  bond  election  for  the 
San  Francisco  Medical  Center  bonds,  states  the  object  ar.d  purpose 
of  the  bond  issue  as  follows: 

"(a)   MEDICAL  CENTER  BONDS,  1965. 

"$33,670,000  to  pay  the  cost  of  a  San  Francisco  Medical 
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"Center,  including  additions  to  the  county  hospital,  buildings, 
x-ray  and  laboratory  apparatus,  and  clinic  facilities  and 
equipment,  to  provide  for  the  diagnosis,  care  and  treatment 
of  disease  and  injury,  including  maternity  care,  nursing  and 
research  facilities,  together  with  all  other  works,  property 
or  structures  necessary  or  convenient  for  the  San  Francisco 
Medical  Center  for  the  protection  of  the  public  health." 

I  believe  it  is  clear  from  the  foregoing  wording  of  the 
bond  proposal  that  the  buildings  and  other  facilities  described 
therein  are  for  the  purpose  of  and  are  to  constitute  part  of  the 
new  San  Francisco  Medical  Center  and  that  temporary  quarters  neces- 
sitated by  the  new  construction  are  not  part  of  the  objects  and 
purposes  recited  in  the  ordinance.   It  is  to  be  further  noted  that 
the  estimated  cost  of  the  public  improvement  which  is  required  to  be 
made  by  the  provisions  of  the  Municipal  Bond  Act  of  1901  (Sec- 
tion 43610,  Government  Code)  and  which  was  set  forth  in  the  resolu- 
tion of  public  interest  and  necessity  and  in  Ordinance  No,  229-65 
did  not  include  an  amount  for  such  temporary  quarters. 

You  are  accordingly  advised  J.t  is  my  opinion  that  San 
Francisco  Medical  Center  bond  funds  cannot  legally  be  used  for  the 
temporary  quarters  at  San  Francisco  General  Hospital  described  in 
your  letter  and  its  attachments. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
TJB  City  Attorney 


Letter  Opinion  No,  67-3b-A 


June  7,  1967 


Art  Commission 

281  City  Hall 

San  Francisco,  California 

Attention:   Mr,  Martin  Snipper 
Executive  Secretary 

Subject:   Powers  of  Art  Commission  with  Respect  to  the 
Initiation  of  Art  Programs  and  Activities 

Gentlemen: 

This  is  in  response  to  your  letter  asking  clarification 
of  the  Art  Commission's  powers  with  respect  to  initiating  action 
in  connection  with  art  programs  and  activities. 

As  pointed  out  in  City  Attorney  Opinions  Nos .  686,  dated 
April  13,  1953,  and  63-25,  dated  June  12,  1963,  the  Art  Commission 
has  only  those  powers  expressly  granted  to  it  by  the  Charter  and 
those  which  are  necessarily  implied  from  the  powers  expressly 
granted. 

Section  46  of  the  Charter  sets  forth  the  express  powers 
of  the  Art  Commission,   The  first  paragraph  of  the  section  grants 
the  Commission  certain  approval  powers  in  specifically  defined 
areas  which  do  not  contemplate  initiatory  action  by  the  Commission, 
The  final  clause  of  the  first  paragraph  of  the  section  with  respect 
to  giving  advice  in  respect  to  lines,  grades  and  platting  of  public 
ways  and  grounds  and  the  last  paragraph  of  the  section  with  rela- 
tion to  volunteering  advice  and  suggestions  to  the  owners  of 
private  propertj'  in  relation  to  the  beautification  of  the  same 
would  permit  initiatory  action  by  the  Commission  in  the  rendition 
of  such  advice  and  suggestions. 

The  fourth  paragraph  of  Section  46  empowers  the  Commis- 
sion to  supervise  and  control  the  expenditure  of  all  appropriations 
made  by  the  board  of  supervisors  for  music  and  the  advancement  of 
art  or  music.   Obviously  included  within  this  express  power  is  the 
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power  to  initiate  requests  for  appropriations  directly  to  it  for 
such  purposes,  as,  for  example,  the  existing  appropriations  to  it 
for  a  municipal  band,  for  municipal  symphony  concerts,  for  a  muni- 
cipal chorus,  for  furthering  the  visual  arts  and  for  neighborhood 
participation--art  festival.  Once  the  appropriation  is  made  to  it 
the  Commission  can  initiate  all  activities  that  are  within  the 
purposes  specified  in  the  appropriation  ordinance  subject  to  the 
limits  of  the  appropriation. 

The  fourth  paragraph  of  Section  46  provides  that  the  Com- 
mission shall  exercise  all  reasonable  supervision  of  policy  connec- 
ted with  the  arts  as  are  assigned  to  it  by  ordinance  or  executive 
action.   Here  again  the  Commission  can  obviously  initiate  requests 
that  it  be  vested  with  this  power  of  supervision  by  ordinance  or 
executive  action  in  areas  in  which  it  wishes  to  exercise  such 
power. 

The  foregoing  constitute  the  express  and  implied  powers 
of  the  Art  Commission  under  the  provisions  of  Section  46  of  the 
Charter.   If  the  Commission  wishes  to  engage  in  art  programs  and 
activities  which  do  not  involve  rendering  advice  and  suggestions 
as  above  outlined  or  the  expenditure  of  public  funds,   and  which 
involve  more  than  the  supervision  of  policy  connected  with  the  arts 
and  such  programs  and  activities  do  not  conflict  with  powers  granted 
other  officials,  boards  or  commissions  by  the  Charter,  the  Gomiviis- 
sion  can  request  that  the  Board  of  Supervisors  confer  such  power 
on  it  by  ordinance  which  the  Board  is  empowered  to  do  under  tlie 
provisions  of  Section  9  of  the  Charter  which  read  as  follows: 

"The  board  of  supervisors  may,  by  ordinance, 
confer  on  any  officer,  board  or  commission  such  other 
and  additional  powers  as  the  board  may  deem  advisable," 


You  are  thus  advised , 


Very  tr\i]y  yours. 


TROKAS   M.    O'CONNOR 
TJB  City  Attorney 


Letter  Opinion  No.   67-37-A 


Jxine  8,   1967 


Board  of  Trustees 

M,  H,  de  Young  Memorial  Museum 

Golden  Gate  Park 

San  Francisco,  California 

Attention:   Mr.  Phillip  J.  Carlson 
Executive  Secretary 

Subject:  Power  of  Board  of  Trustees  of  M.  H,  de  Young 
Memorial  Museum  to  Accept  Gifts,  Devises  and 
Bequests 

Gentlemen: 

This  is  in  response  to  your  May  18,  1967  letter  reading, 
in  part,  as  follows: 

"From  time  to  time  the  Museum  is  offered  gifts 
which,  because  of  the  wording  of  the  deeds,  involves 
the  Museum  with  perpetual  responsibilities.   Since 
the  Museum  is  a  City  department,  administered  by  a 
self-perpetuating  Board  of  Trustees,  the  question  has 
arisen  as  to  the  legality  of  the  Board  accepting  gifts 
which  place  a  continuing  financial  responsibility  on 
the  City. 

"The  Trustees  would  appreciate  being  advised  if 
the  consent  of  the  City  is  necessary  in  entering  such 
agreements." 

You  are  advised  that  under  the  provisions  of  Section  19(d) 
of  the  Charter  the  Board  of  Trustees  of  the  Museum  is  without 
power  to  accept  gifts,  devises  or  bequests  or  perform  the  terms  and 
conditions  of  any  gift,  devise  or  bequest  unless  it  is  authorized 
to  do  so  by  the  Board  of  Supervisors  or  by  vote  of  the  people. 
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The  provisions  of  Section  19(d)  read  as  follows: 

"(d)  To  receive,  on  behalf  of  the  city  and  county, 
gifts,  devises  and  bequests  for  any  purpose  connected 
with  or  incidental  to  the  department  or  affairs  placed 
in  its  charge,  and  to  administer,  execute  and  perform 
the  terms  and  conditions  of  trusts  or  any  gift,  devise 
or  bequest  which  may  be  accepted  by  vote  of  the  people 
or  by  the  board  of  supervisors  for  the  benefit  of  such 
department  or  purpose,  and  to  act  as  trustees,  under 
any  such  trust,  when  so  authorized  to  do  by  the  board 
of  supervisors.  The  title  to  all  real  and  personal 
property  now  owned  or  hereafter  acquired  by  gift,  devise, 
bequest  or  otherwise,  by  and  for  the  purposes  of  any 
board  or  commission  shall  vest  in  the  city  and  county," 

Pursuant  to  its  powers  under  Section  19(d)  the  Board  of 
Supervisors  has  delegated  to  the  Board  of  Trustees  a  limited  autho- 
rity to  receive  and  accept  gifts,  devises  and  bequests  by  its 
enactment  of  Ordinance  No,  2818  (Series  of  1939)  codified  as  Sec- 
tion 10,20  of  the  Administrative  Code,   That  section  reads  as 
follows: 

"Sec,  10,20,  Acceptance  of  gifts,  devises,  etc,  for 

M,  H,  de  Young  Memorial  Museum  and 
California  Palace  of  Legion  of  Honor. 

"The  board  of  trustees  of  the  M.  H,  de  Young 
Memorial  Museum  and  of  the  California  Palace  of  the 
Legion  of  Honor  are  hereby  authorized  to  accept  gifts, 
devises  and  bequests  of  objects  of  art  or  other  articles 
solely  for  exhibition  purposes  when  the  acceptance  of 
the  same  entails  no  expense  on  the  part  of  either  of  the 
boards  beyond  the  ordinary  care  and  maintenance  of  such 
objects  of  art, 

"All  gifts,  devises  and  bequests  of  objects  of  art 
or  other  articles  heretofore  made  to  the  M.  H,  de  Young 
Memorial  Museum  or  the  California  Palace  of  the  Legion 
of  Honor,  which  gifts,  devises  or  bequests  entail  no 
expense  on  the  part  of  either  the  M,  H.  de  Young  Memo- 
rial Museum  or  the  California  Palace  of  the  Legion  of 
Honor  beyond  the  ordinary  care  and  maintenance  thereof 
for  exhibition  purposes,  are  hereby  accepted  for  the 
purposes  for  which  they  have  been  given, 

"Nothing  in  this  section  shall  be  considered  to 
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"approve  or  ratify  the  acceptance  in  the  past  or  in  the 
future  of  any  gift,  devise  or  bequest  made  either  to 
the  M,  H,  de  Young  Memorial  Museum  or  to  the  California 
Palace  of  the  Legion  of  Honor,  the  administration  of 
which  gifts,  devises  or  bequests  entail  any  expense  on 
either  the  M,  H,  de  Young  Memorial  Museum  or  the  Cali- 
fornia Palace  of  the  Legion  of  Honor  beyond  the  care 
and  maintenance  of  the  objects  of  such  gifts,  devises 
or  bequests  for  exhibition  purposes,   (Ord,  No,  2818 
(1939),  §§  1  to  3.)" 

Under  the  provisions  of  Section  10,20  the  Board  of 
Trustees  can  only  accept  those  gifts,  devises  and  bequests  of  ob- 
jects of  art  or  other  articles  for  exhibition  purposes  which  entail 
no  expense  on  the  part  of  the  Museum  beyond  the  ordinary  care  and 
maintenance  thereof  for  such  purposes.  All  other  gifts,  devises 
and  bequests  and  the  terms  and  conditions  thereof  must  be  accepted 
by  the  Board  of  Supervisors  or  by  vote  of  the  people  for  the  benefit 
of  the  Museum  under  the  provisions  of  Section  19(d)  of  the  Charter, 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 


Thomas  J,  Blanchard 
TJB  Chief  Deputy  City  Attorney 


Letter  Opinion  No.  67-38- A 


May  8,  1967 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Re:   County  Agricultural  Commission  - 
Fees  for  certain  services. 

Dear  Mr.  Dolan: 

This  is  in  reply  to  your  letter  of  May  4,  1967,  inquirirg 
as  to  the  authority  of  the  Board  of  Supervisors  to  establish  fees 
for  services  rendered  by  the  County  Agricultural  Commission. 

The  County  Agricultural  Commissioner  is  a  County  officer 
whose  activities  are  established  by  various  sections  of  the  Agri- 
cultural Code.  For  most  of  these  activities  no  provision  is  made 
for  the  payment  of  fees.  However,  in  certain  instances  hereinafter 
enumerated,  the  Agricultural  Code  makes  provision  for  the  establish- 
ment of  a  fee  schedule  by  the  local  Board  of  Supervisors. 

Section  102  of  the  Agricultural  Code  authorizes  a  local 
commissioner  to  certify  as  to  the  pest  control  or  treatment  of 
shipments  when  certification,  as  a  condition  of  movement  or  entry, 
is  officially  required  and  for  the  purpose  of  enforcing  laws,  rules 
and  regulations  relative  to  the  plant  quarantine.  The  Board  of 
Supervisors  may  establish  a  schedule  or  fees  for  certificates  to 
be  paid  by  shippers  requesting  the  same  and  it  is  the  duty  of  the 
commissioner  to  make  such  inspections  as  may  be  necessary  to  deter- 
mine the  facts  required  by  the  state  or  country  of  intended  destina- 
tion. However,  no  fee  may  be  charged  for  a  certification  required 
by  any  law,  regulation  or  requirement  of  the  United  States  or  this 
state  or  any  ordinance,  regulation  or  requirement  of  any  county  of 
this  state.  The  schedule  of  fees  must  be  based  upon  the  approximate 
cost  of  inspection.  The  Board  of  Supervisors  may  also  provide  for 
fumigation  or  treatment  stations  if  fumigation  or  other  treatment 
is  required  by  the  state  or  country  of  destination. 

Section  783  of  the  Agricultural  Code  provides  that  a  local 
agricultural  commissioner  may  inspect  any  place  or  conveyance  within 
his  jurisdiction  where  fresh  or  dried  fruit,  nuts  or  vegetables  are 
produced,  stored,  packed,  delivered  for  shipment,  loaded,  shipped, 
being  transported  or  sold,  and  inspect  the  same  and  the  conveyances 
and  equipment  found  in  such  places.  The  Commissioner,  when  requested, 
is  authorized  to  issue  certificates  stating  that  the  fruit,  nuts  or 
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vegetables  meet  the  requirements  of  the  Agricultural  Code  or  of  the 
state  or  country  of  intended  destination.  The  Board  of  Supervisors 
may  establish  a  schedule  of  fees  for  such  certificates  to  be  paid  by 
the  owners,  shippers  or  other  interested  parties  requesting  the  same. 
Said  schedule  of  fees  shall  be  based  upon  the  approximate  cost  of 
inspection. 

Section  1.9  of  the  Administrative  Code  of  the  City  and 
County  of  San  Francisco  provides  for  the  Agricultural  Commissior..^:: 
to  inspect  agricultural  products  to  be  shipped  and  to  certify  to 
said  inspection  when  requested  to  do  so  by  the  shipper.   Sectici' 
1.10  of  said  code  provides  for  fees  for  said  inspection  and  for 
fximigation  services.   Section  1.11  requires  the  Agricultural  Com- 
missioner at  the  request  of  the  consignor  or  consignee  of  vegetable : 
shipped  from  any  point  outside  of  the  United  States  to  ascertain 
if  i:hey  are  fit  for  human  consumption.   Section  1.12  of  the  Code 
provides  for  fees  for  said  services.   Sections  186,  188,  189  and 
190  of  the  Municipal  Code  make  similar  provisions. 

There  are  other  provisions  in  the  Agricultural  Code  author- 
izing the  establishment  of  a  fee  schedule  by  the  Board  of  Supervisors 
but  which  do  not  pertain  to  San  Francisco.  These  include  the  inspec- 
tion of  fresh  grapes  to  determine  the  percentage  of  soluble  solids 
(Sections  771  and  774,  Agricultural  Code),  and  the  registration  fees 
for  agricultural  pest  control  operators  (Section  160.3  of  the  Agri- 
cultural Code) . 

It  is  my  conclusion  that  the  Board  of  Supervisors  may 
establish  a  schedule  of  fees  where  empowered  to  do  so  by  the  provi- 
sions of  the  Agricultural  Code  as  heretofore  set  forth. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
WRL  City  Attorney 


Letter  Opinion  No.  67-39-A 


May  11,  1967 


Mr.  Thomas  J.  Mellon 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco,  California 

Subject:  Bond  elections;  whether  more  than 

one  object  or  purpose  may  be  included 
in  proposition  submitted  to  voters. 

Dear  Mr.  Mellon: 

This  is  to  confirm  the  oral  advice  given  you  that  under 
existing  law  deferred  and  unfunded  capital  improvement  projects 
cannot  be  funded  by  a  single  bond  proposition  to  be  submitted  to 
the  voters. 

The  principle  of  law  involved  and  its  rationale  has  been 
succinctly  stated  in  4  A.L.R.  2d  p,  621,  as  follows: 

''Practically  all  the  cases,  either  expressly  or  by 
necessary  implication,  recognize  the  basic  rule  that  a 
separate  proposition  must  be  placed  on  the  ballot  for 
each  distinct  and  independent  object  or  purpose  for 
which  indebtedness  is  contemplated.   Stated  conversely, 
several  separate  propositions  cannot  be  submitted  as 
a  single  question  so  as  to  have  one  expression  of  the 
voter  answer  all  propositions.  The  reason  for  the  rule 
is  that  submitting  double  propositions  at  elections  may 
easily  be  used  for  log-rolling  purposes  and  deprive  the 
voter  of  his  liberty  of  choice." 

And  on  page  623: 

"In  other  words  the  pertinent  principle  is  that 
two  or  more  separate  and  distinct  structures  or  units 
cannot  be  combined  into  one  single  proposition  and 
submitted  jointly  as  one  question." 

The  foregoing  principle  of  law  has  been  recognized  and 
followed  by  the  California  courts.   (See:   Oakland  v.  Thompson, 
151  Cal.  572;  Clark  y.  Los  Angeles.  160  Cal.  317;  Hartigan"v7~Los 
Angeles.  170  Cal.  313;  Monrovia  v.  Black.  88  Cal.  App.  686.) 
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The  principle  will  not  be  applied  if  the  statutory  or 
charter  authority  under  which  the  bond  proposition  is  submitted 
expressly  or  by  clear  implication  allows  a  departure  from  the 
rule.   (See:   4  A.L.R.  2d  633;  In  Re  Validation  Bonds.  156  So. 
516.)  However,  the  existing  charter  and  statutory  authority  under 
which  the  City  and  County  of  San  Francisco  incurs  bonded  indebted- 
ness do  not  permit  such  a  departure. 

Section  101  of  the  San  Francisco  Charter  provides  that 
the  general  laws  of  the  State  of  California  authorizing  the 
incurring  and  establishing  the  procedure  for  the  creation  of 
bonded  indebtedness  shall  be  applicable  to  the  creation  of  bondec 
indebtedness  by  the  City  and  County.  The  general  law  of  the 
State  of  California  followed  by  the  City  and  County  in  the  creati.r: 
of  bonded  indebtedness  is  the  Municipal  Bond  Act  of  1901.   (Sec- 
tions 43601-43638  of  the  Government  Code. 

The  Municipal  Bond  Act  of  1901  does  not  either  expressly 
or  by  implication  allow  the  combination  into  one  single  bond  propo- 
sition of  several  different  objects  or  purposes  and  it  is  clear 
from  the  language  of  this  Act  that  where  there  is  more  than  one 
object  or  purpose  for  incurring  bonded  indebtedness  to  be  voted  on 
by  the  electorate,  that  they  be  submitted  as  separate  propositions. 
(See  Sections  43602,  43607,  43608  and  43609  Government  Code;  Clark 
V.  Los  Angeles ,  supra ;  Hartigan  v.  Los  Angeles ,  supra . )  The  only 
exception  allowed  by  the  Act  is  contained  in  Section  43603  which 
provides  that  when  a  city  planning  commission  and  the  legislative 
body  approve  a  group  of  municipal  improvements  as  constituting  a 
city  plan,  the  legislative  body  may  submit  a  single  bond  proposi- 
tion covering  the  entire  group  of  improvements.   Obviously,  this 
exception  does  not  apply  to  the  deferred  capital  improvement  pro- 
jects now  under  consideration  by  the  Capital  Improvement  Advisory 
Committee. 

Accordingly,  a  Charter  amendment  will  be  required  to 
accomplish  the  objectives  of  the  Committee.   I  have  withheld  the 
preparation  of  such  an  amendment  pending  receipt  of  a  copy  of  the 
legislation  in  effect  in  Philadelphia  which  was  discussed  at  the 
Committee  meeting  held  on  April  28,  1967.   However,  in  view  of 
your  telephonic  request  I  will  immediately  begin  the  preparation 
of  the  amendment. 

Very  truly  yours, 

THOMAS  M.  O'CONNOP- 
TJB  City  Attorney 


Letter  Opinion  No.  67-40-^ 


May  15,  1967 


Honorable  Dorothy  von  Beroldingen 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Jurisdiction  of  Board  of  Supervisors 
regarding  purchase  by  Redevelopment 
Agency  of  land  in  Redevelopment  Plan  A- 2 

Dear  Supervisor  von  Beroldingen: 

This  letter  is  in  response  to  your  inquiry  concerning 
jurisdiction  of  the  Board  of  Supervisors  to  restrain  the  Redevel.Oi." 
ment  Agency  from  acquiring  land  in  the  Western  Addition  Approved 
Redevelopment  Area  A- 2. 

The  Redevelopment  Agency  of  San  Francisco  is  a  state  ager>c/ 
functioning  under  state  law  to  fulfill  state  purposes.   (See  FeJlori 
V.  Redevelopment  Agency  (1958),  157  Cal.  App.  2d  243;  Ardrews  v. 
City  of  San  Bernardino  (1959),  175  Cal.  App.  2d  459.)   After  che 
adoption  of  a  R"edevelopment  Plan  by  the  Board  of  Supervisors  ar.d 
receipt  of  the  plan  by  the  Agency,  the  Agency  is  vested  with  respon- 
sibility for  carrying  out  the  plan  (Section  33372,  Health  and  Safety 
Code)  .   The  Agency  is  charged  v;ith  the  acquisition  of  and  sale  of 
all  property  within  the  P^.edevelopmeiit  Survey  or  Project  Areas  (see 
Sections  33391,  33392,  33430,  33431  and  33432  of  the  Health  and 
Safety  Code), 

In  addition  to  the  approval  of  the  Western  Addition  Rede- 
velopment Area  A-2  Plan,  the  City  and  County  of  San  Francisco, 
through  its  Board  of  Supervisors,  entered  into  a  Cooperation  Agree- 
ment with  the  Redevelopment  Agency  to,  in  effect,  cooperate  with 
the  Agency  in  all  matters  necessary  for  the  completion  of  the  plan. 
(Housing  Authority  v.  City  of  Los  Angeles  (1952)^33  Gal.  2d  853.) 

Based  on  the  foregoing,  it  is  my  opinion  that  the  Board  of 
Supervisors  does  not  have  jurisdiction,  by  way  or  ordinance  or 
resolution,  to  demand  that  the  Redevelopment  Agency  stop  purchasing 
land  in  Area  A-2. 

You  are  advised  accordingly. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
RAK  City  Attorney 


Letter  Opinion  No.  67*41-A 


May  17,  1967 


Board  of  Trustees 

M.  H.  de  Young  Memorial  Museum 

Golden  Gate  Park 

San  Francisco,  California  94118 

Attention  of  Mr.  Phillip  J.  Carlson, 
Executive  Secretary 


Re;   Maximum  number  of  de  Young  Museum 

trustees  provided  for  in  Charter  §51. 


Gentlemen: 


In  response  to  your  letter  of  May  12,  1967,  I  have  reviewed 
Section  51  of  the  Charter  of  the  City  and  County  of  San  Francisco, 
the  first  part  of  which  sets  forth  the  total  number  of  trustees  of 
the  M.  H.  de  Young  Memorial  Museum. 

It  is  noted  that  Section  51  speaks  of: 

".  .  .a  board  consisting  of  eleven  trustees, 
of  which  the  mayor  and  the  president  of  the  park 
commission  shall  be  ex  officio  members." 

Section  51  also  provides  that  'at  no  time  shall  the  total  number 
of  trustees  exceed  seventeen." 

In  my  opinion  this  language  clearly  designates  the  mayor  and 
the  president  of  the  park  commission  as  ex  officio  members  of  the 
board  and,  therefore,  as  trustees. 

If  the  Charter  (Section  51)  intended  there  to  be  eleven 
trustees,  or  a  maximum  of  seventeen  trustees  in  addition  to  the 
mayor  and  the  president  of  the  park  commission,  the  language  of 
the  charter  would  have  so  specified.   Therefore,  in  my  opinion,  the 
ex  officio  members  of  the  Board  of  Trustees  of  the  M.  H.  de  Young 
Memorial  Museum  count  toward  the  maximum  number  of  trustees  provided 
for  in  Section  51  of  the  Charter. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
GEK  City  Attorney 


Letter  Opinion  No.  67-42-A 


June  14,  1967 


Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 

Attention  of  Mr.  Harry  Albert, 

Assistant  General  Manager,  Personnel 


Re:   Appointing  officer's  authority  to 
assign  temporarily  any  employee  of 
his  department  to  act  in  his  absence 


Gentlemen: 


This  is  in  reply  to  your  letter  of  April  24,  1967,  in 
which  you  request  my  opinion  whether  the  Chief  Probation  Officer 
may  designate  an  employee  of  the  Youth  Guidance  Center  who  is 
inferior  in  rank  to  the  Assistant  Chief  Probation  Officer  to 
temporarily  fill  the  position  of  Chief  Probation  Officer  during 
the  latter' s  absence.  Accompanying  your  request  is  a  letter  from 
the  attorney  for  the  Assistant  Chief  Probation  Officer  in  which 
authorities  are  cited  for  his  position  that  the  duties  of  the  Chief 
Probation  Officer  may  be  performed  only  by  the  Assistant  Chief 
Probation  Officer  while  the  former  is  absent  on  leave  with  pay. 

This  question  has  been  previously  raised  and  answered 
in  my  Letter  Opinion  No.  66-41-A,  dated  June  10,  1966.    In  that 
opinion  I  concluded  that  the  Chief  Probation  Officer,  under  Section 
141  of  the  Charter,  may  designate  any  employee  of  his  department 
to  perform  the  duties  of  that  office  during  his  leave  of  absence 
with  pay.   Section  141  of  the  Charter  is  authority  for  an  appointing 
officer  to  designate  any  employee  of  his  department  to  temporarily 
perform  duties  outside  of  that  employee's  classification.   Under 
this  authority  the  appointing  officer  may  designate  any  employee 
of  his  department  to  perform  the  duties  of  his  office  during  a 
temporary  absence.   Section  141  of  the  Charter  provides  in  part: 

"No  person  shall  hold  a  position  outside  of  the  classi- 
fication to  which  h3   has  been  appointed,  provided  that 
every  employee  of  any  department  or  office  shall  dis- 
charge  any  of "the  duties  pertaining  to  such  department 
or  office  to  which  his  chief  may  temporarily  assign  him." 
"^Emphasis  added 7) 

I  have  reviewed  the  authorities  cited,  but  such  authori- 
ties do  not  alter  my  prior  opinion  above  discussed.   I  will  briefly 
discuss  each  of  the  contentions. 
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First,  the  case  of  Hanley  v.  Murphy,  40  Cal.2d  572  (1953), 
is  cited  for  authority  that  inferior  employees  of  a  department 
cannot  legally  perform  duties  outside  their  classifications.   In 
Kan ley  two  petitioners  ware  summarily  terminated  by  their  appoint- 
ing officer  from  their  positions  as  superintendents  of  the  two 
county  jails.   This  termination  was  effected  by  the  appointing 
officer  intentionally  failing  to  include  such  positions  in  the  annual 
salary  budget.   The  testimony  showed  that  although  the  positions 
were  abolished  the  duties  of  the  positions  were  being  performed  by 
"inferior  employees"  such  as  captains  of  the  watch  and  jailers.   The 
court  held  that  the  petitioners  removal  was  illegal  because  their 
termination  did  not  comply  with  the  procedural  requirements  estab- 
lished by  Charter  and  was  done  in  bad  faith.   The  court  did  not 
discuss  the  legality  of  the  inferior  employees  in  performing  duties 
of  the  abolished  superintendent  positions,  but  it  appears  evident 
that  reassignment  of  the  duties  of  those  positions  among  available 
personnel  v;£s  necessary  to  continue  the  services  of  the  jail  facil- 
ities.  Although  not  discussed,  Section  141  of  the  Charter  is 
authority  for  such  temporary  reassignment  of  duties. 

Second,  Section  143  of  the  Charter  is  relied  on.   That  sec- 
tion merely  establishes  the  method  of  creating  and  abolishing  civil 
service  positions.   In  addition,  it  provides  that  the  appointing 
officer  must  give  notice  to  the  civil  service  commission  of  the 
creation,  abolition  or  change  in  duties  of  any  position.  This 
section  has  no  relevance  to  the  power  of  an  appointing  officer  to 
temporarily  appoint  an  employee  to  work  outside  his  classification. 

Third,  Rule  18,  Section  2,  and  Rule  24,  Section  7,  of  the 
Rules  of  the  Civil  Service  Commission  are  cited  as  further  author- 
ities.  The  former  is  a  restatement  of  Section  143  of  the  Charter 
with  th£  addition  that  notice  shall  be  given  by  the  appointing 
officer  to  the  civil  service  commission  of  any  employee's  change 
in  assignment  from  one  bureau  to  another.   Rule  24,  Section  7, 
restates  Section  141  of  the  Charter  permitting  appointing  officers 
to  temporarily  assign  an  employee  to  perform  duties  outside  of 
that  employee's  classification.   This  rule  further  requires  that 
the  fact  of  such  reassignment  shall  be  reported  to  the  civil  serv- 
ice commission  for  approval  and  recordation. 

None  of  the  authorities  cited  proscribe  the  appointing 
officer  from  designatiog  any  employee  of  his  department  to  act  for 
him  in  the  appointing  officer's  absence,  and  Section  141  of  the 
Charter  is  express  authority  for  such  temporary  assignment. 

Very  truly  yours, 


MJK 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  67-43-A 


June  2,  1967 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Initiative  and  Pveferendum;  Prohibiting 
the  Payment  of  Fees  for  Securing  Signa- 
tures on  Petitions  Relating  Thereto 

Dear  Mr.  Dolan: 

You  have  requested  an  opinion  as  to  whether  the  Board  of 
Supervisors  may  submit  a  Charter  amendment  or  enact  an  ordinance 
which  would  prohibit  the  payment  of  fees  to  persons  for  obtaining 
signatures  on  petitions  to  qualify  local  measures  for  inclusion 
on  the  ballot. 

Section  174  of  the  Charter,  relating  to  municipal  elec- 
tions provides,  in  part,  as  follows: 

"i^ll  provisions  of  the  general  laws  of  this  state, 
including  penal  laws,  respecting  the  registration  of 
voters,  initiative,  referendum  and  recall  petitions, 
elections,  canvass  of  returns  and  all  matters  pertinent 
to  any  and  all  of  these,  shall  be  applicable  to  the 
city  and  county,  except  as  otherwise  provided  by  this 
charter  or  by  ordinance  adopted  by  the  board  of  super- 
visors as  authorized  by  this  charter,  relative  to  any 
rights,  powers  or  duties  of  the  city  and  county  or  its 
officers.'' 

/accordingly,  e:,cclusive  of  the  two  exceptions  set  forth  in 
Section  174,  the  charter  adopts  and  incorporates  as  a  part  thereof 
the  general  laws  of  the  state  with  respect  to  municipal  elections. 

With  respect  to  the  first  exception  of  Section  174,  viz., 
"except  as  otherwise  provided  by  this  charter,"  the  charter  con- 
tains no  penal  provisions  such  as  is  proposed  herein  and  thus,  to 
that  extent,  all  penal  provisions  of  general  law  relating  to  elec- 
tions are  incorporated  into  Section  174. 
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yiith  respect  to  the  second  exception  of  Section  174,  viz., 
"except  as  otherwise  provided  by  ordinance  adopted  by  the  boa::d 
of  supervisors  as  authorized  by  this  charter j  relative  to  any 
rights,  powers  or  duties  of  the  city  and  county  or  its  officers," 
the  subject  proposal  relates  not  to  any  right,  power  or  duty  of 
the  city  and  county  or  its  officers  but  relates  solely  to  the 
right  o":  a  proponent  of  an  initiative  or  referendiim  measure  in  the 
circulation  of  petitions  to  qualify  such  measure  for  the  ballot. 

The  penal  provisions  of  the  general  law  of  the  state 
respecting  initiative  and  referendum  petitions  are  set  forth  in 
the  Jilections  Code  (Sections  22210-29226,  inclusive,  29250-23253, 
inclusive,  and  29285-29207,  inclusive).   Section  29252  thereof 
makes  it  a  misdemeanor  to  buy  or  offer  to  buy  from  a  circulator 
any  referendum  initiative  or  recall  petition  on  which  one  or  more 
persons  have  affixed  their  signatures  and  specifically  provides 
that  the  section  is  not  Intended  to  prohibit  compensation  of  a 
circulator,  for  his  services,  by  a  proponent  of  the  petition  or 
his  agent. 

In  my  opinion  the  subject  proposal  would  be  in  direct 
conflict  with  Section  29252  of  the  Elections  Code  and,  in  view  of 
the  fact  that  said  section  has  been  made  a  part  of  the  charter  by 
Section  174  thereof,  it  would  be  in  direct  conflict  with  the  char- 
ter.  Hov7ever,  the  subject  proposal,  if  submitted  as  a  charter 
amendment  would,  upon  adoption,  fall  within  the  first  exception 
of  Section  174. 

In  addition,  the  subject  of  municipal  elections  has  been 
held  to  be  a  municipal  affair  and  with  the  e::clusive  legislative 
power  of  a  chartered  city  limited  only  by  the  provisions  of  its 
charter.   (Cal.  Const.,  /*.rt.  XI,  Sec.  6,  G^;  Schaefer  v.  Herman, 
172  Cal.  33G;  Socialist  Party  v.  Uhl,  155  Cal.  776^;  Bricker  v. " 
Banks,  93  Cal.  App.  Yd"  G/riXidley  v.°  Superior  Court, ~T3  Cal.  App. 
77171  — ~ ~ 

Therefore,  although  the  provisions  of  the  charter  preclude 
enactment  of  the  subject  proposal  by  ordinance,  there  would  be  no 
legal  impediment  to  the  Board's  submitting  a  charter  amendment  in- 
corporating the  subject  proposal  to  the  electorate.   (See  Edwards 
V.  Hutchinson.  35  P.  2d  30,  178  Wash.  5G0.) 

Very  truly  yours, 


JJS 


THOM/.S   M. 
City  attorney 


O'CONNOR 


Letter  Opinion  No.  67-44-/ 
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Mr.  Robert  J.  Do Ian 

Clerk  of  th&  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 


Subject: 


Taxation;  Board  of  Supervisors;  Power  of 
Board  to  /dopt  Declaration  of  Policy  that 
Cost  of  Improvements  to  Residential  Eeal 
Property  be  Excluded  in  Assessing  said 
Property 


Dear  Mr.  Dolan: 


You  have  requested  an  opinion  as  to  the  power  of  the  Board 
of  Supervisors  to  adopt  a  proposed  resolution  declaring  the  Board's 
policy  to  be  that  the  first  $2000.00  of  the  cost  of  certain  improve- 
ments to  residential  real  property  shall  not  be  included  in  deter- 
mining the  assessed  value  of  said  property. 

In  Opinion  No.  64-4 j  dated  March  31,  1964,  I  advised  that 
the  provisions  of  State  law  dealing  with  the  taxation  of  property 
as  set  forth  in  the  State  Constitution  and  the  Revenue  and  Taxation 
Code  makes  it  the  special  function  of  the  Assessor  to  determine  the 
assessment  practices  which  he  will  adopt  in  appraising  the  value  of 
property  for  tax  purposes  and  that  a  county  board  of  supervisors  has 
no  authority  in  this  regard.   (Cal.  Const.,  Art.  13,  Sees.  1,  13; 
P.evenue  and  Taxation  Code,  Sees.  401-673.) 

Accordingly,  it  is  my  opinion  that  it  is  not  within  the 
Board's  power  to  enact  the  proposed  legislation. 

On  the  other  hand,  the  Assessor  may,  as  he  has  already  done, 
publish  a  list  of  repairs  and  maintenance  work  which  may  be  perfo'rmed 
by  property  owners  without  increasing  the  assessoient  of  their  real 
property.   (City  Attorney  Opinion  No.  64-21,  September  10,  1964.) 
However^  as  pointed  out  in  that  opinion,  'repairs''  and  "maintenance'" 
must  be  distinguished  from  'improvements"  as  the  former  merely  pre- 
serve existing  value  while  the  latter  generally  enhance  the  value  of 
the  property.   This  distinction  is  important  for  tax  purposes  since 
the  Assessor  may  not  legally  ignore  any  work  perfoimed  upon  real 
property i  such  as  improvements,  which  affects  the  value  of  that 
property. 

Very  truly  yours. 


JJS 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  67-45-A 


June  27,  1967 


Honorable  Joseph  E.  Tinney 

^ssessor 

101  City  Hall 

San  Francisco,  California 

Attention  of  Mr.  William  V.  Paizis 

Chief  Personal  Property  Auditor 

Subject:   Ad  Valorem  Tax  on  Goods  Processed 
in  Foreign-Trade  Zone 

Dear  Mr.  Tinney: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
on  whether  imported  cloth  material  in  a  foreign-trade  zone  which 
is  processed  within  the  ?,one  is  subject  to  a  local  ad  valorem  tax. 

'A  foreign-trade  zone  is  an  isolated,  fenced  off,  and 
policed  area  within  or  adjacent  to  a  port  of  entry  where  foreign 
merchandise  may  be  landed,  stored,  unpacked,  sorted,  mixed,  or 
otherwise  manipulated  with  a  minimum  of  custom  control  and  without 
custom  bond.''   (U.S.  Code  Congressional  Service,  Vol.  2,  p.  2533, 
81st  Congress,  Second  Session,  1950.) 

Originally,  manufacturing  and  exhibiting  within  a  foreign- 
trade  zone  was  expressly  prohibited  (ibid).  However,  the  Foreign- 
Trade  :one  /.ct  of  June  18,  1934,  Section  3  (Public  Law  397,  73rd 
Congress,  40  Stat.  998)  V7as  amended  to  permit  manufacturing  and 
exhibiting  within  a  foreign-trade  zone.   (19  U3CA  S81(c).) 

The  right  to  regulate  foreign  trade  resides  exclusively 
with  the  Congress,  and  states  cannot  impose  any  local  tax  on  goods 
in  a  foreign- trade  zone.   (Brown  v.  Maryland,  25  U.S.  (12  VJheat) 
419,  e  L.3d.  678.) 

You  are  accordingly  advised  that  the  processed  cloth 
material,  which  is  the  subject  matter  of  this  request  for  opinion, 
is  not  subject  to  an  ad  valorem  tax  by  the  City  and  County  of 
San  Francisco. 

Very  truly  yours , 

THOMAS  M.  O'COMOR 
WJM  City  Attorney 


Letter  Opinion  No.  ^l-i^^~k 


August  1,  1967 


Mr.  Robert  V.    Passmore 
Acting  <c.oning  Administrator 
100  Larkin  Street 
San  Francisco,  California  94102 

Subject:  Approval  of  Building  Permits  Pursuant  to 
Section  305.5  of  City  Planning  Code 
Pending  Reclassification 

Dear  Mr.  Passmore: 

This  letter  is  in  ansver  to  your  inquiry  concerning  the 
authority  of  the  Department  of  City  Planning  to  process  a  building 
permit  application  while  the  new  Comprehensive  Downtown  Rezoning 
Ordinance  is  before  the  Board  of  Supervisors,  but  has  not  been 
finally  approved. 

From  your  letter  it  would  appear  that  there  are  several 
building  permit  applications  to  construct  new  garages  in  the  area 
presently  classified  C-3,  which  covers  most  of  downto\^^l  San 
Francisco.   At  the  present  time  a  garage  would  be  a  principal 
permitted  use  under  the  provisions  of  the  applicable  Code  sections; 
under  the  proposed  change  it  will  be  a  conditional  use.   Con- 
sequently, acting  under  the  provisions  of  Section  305.5,  Planning 
Code,  you  have  not  been  processing  any  of  the  aforementioned 
applications. 

The  applicable  provisions  of  law  in  the  City  Planning 
Code,  Section  305.5,  is  quoted  as  follows: 

"Permits.   No  application  for  a  building  permit  on 
any  property  or  for  any  other  permit  or  license  for  a 
nev7  use  of  any  property  filed  subsequent  to  the  day  that 
an  application  has  been  filed  or  a  resolution  of  intention 
has  been  adopted  for  the  reclassification  of  such  property 
or  for  the  establishment  or  change  of  a  building  set-back 
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line  thereon  shall  be  approved  by  the  Department  of  City 
Planning  while  proceedings  are  pending  on  such  reclassifi- 
cation or  establishment  or  change  of  set-back  line  unless 
the  construction  and  use  proposed  under  that  permit  or 
license  would  conform  both  to  the  existing  classifica- 
tion of  such  property  or  set-back  line  thereon  and  also 
to  the  different  classification  or  set-back  under 
consideration  in  those  proceedings." 

The  above  section  of  the  Planning  Code  is,  in  effect,  a 
type  of  "freeze''  ordinance  designed  to  prevent  the  establishment 
of  nonconforming  uses  when  a  reclassification  of  property  is 
pending. 

Conditional  uses  by  their  very  nature  merely  impose 
additional  standards  to  be  administratively  determined  by  the 
Planning  Commission.   The  courts  of  this  state  have  determined 
that  a  resolution  performing  the  administrative  act  of  granting  a 
conditional  use  does  not  constitute  the  changing  of  a  zoning 
ordinance.   (See  Essick  y.  City  of  Los  Angeles.  34  Cal.  ?.d  614, 
624.)  In  other  words,  the  granting  OjC  a  conditional  use  is  not 
a  reclassification. 

In  order  to  give  substance,  however,  to  the  new  zoning 
proposal  and  the  criteria  established  therein,  the  Department  of 
City  Planning  has  an  obligation  under  Section  305.5  to  make  a 
determination  as  to  whether  or  not  a  building  permit  application 
together  with  the  plans  for  a  garage  facility  meet  the  standards 
of  the  whole  Code  as  well  as  the  standards  set  forth  in  the  new 
Code.   In  order  to  do  this  in  a  fair  and  equitable  manner  it 
would  appear  from  the  purposes  of  the  City  Planning  Code  that 
the  Planning  Commission  would  have  an  obligation  to  hold  a 
hearing  to  determine  whether,  under  all  the  relevant  facts,  a 
building  permit  for  the  erection  of  a  garage  conforms  to  the 
new  zoning  regulations. 

This  office  in  a  orior  opinion  has  ruled,  in  Opinion 
No.  845,  dated  May  25,  1954',  that  under  Section  26  of  Part  III 
of  the  San  Francisco  Municipal  Code,  the  Planning  Commission  is 
vested  v;ith  a  sound  discretion.   Section  26,  Part  III,  of  the 
Municipal  Code  is  quoted  as  follows: 

"Facts  to  Be  Considered  by  Departments.   In  the 
granting  or  denying  of  any  permit,  or  the  revoking  or 
the  refusing  to  revoke  any  permit,  the  granting  or  re- 
voking power  may  take  into  consideration  the  effect  of 
the  proposed  business  or  calling  upon  surrounding 
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property  and  upon  its  residents,  and  inhabitants  there- 
of; and  in  granting  or  denying  said  permit,  or  revoking 
or  refusing  to  revoke  a  permit,  may  exercise  its  sound 
discretion  as  to  whether  said  permit  should  be  granted, 
transferred,  denied  or  revoked." 

Pursuant  to  this  section  and  to  the  need  for  reasonable 
interpretation,  the  Commission  could  determine  the  essential  facts 
and  under  the  language  of  the  above  section,  which  empowers  the 
Commission  to  take  into  consideration  the  effect  of  the  oroposed 
business  or  calling  upon  surrounding  property,  the  Commission 
could  consider  the  criteria  as  spelled  out  in  proposed  Section  143 
of  the  revised  zoning  ordinance. 

In  order  to  achieve  procedural  due  process  and  fairness 
for  the  applicant  as  well  as  the  surrounding  property  owners,  it 
would  appear  that  each  building  permit  application  should  be 
considered  by  the  Commission  separately  as  an  individual  item  on 
its  calendar  with  proper  notice  to  property  Q\m.Qxs.      After  hearing 
all  of  the  evidence  the  Commission  should  exercise  its  discretionary 
power  in  granting  or  denying  the  individual  permit  application. 

You  are  advised  accordingly. 

Very  truly  yours. 


Pjj^  THOMAS  M.    O'COMOR 

City  Attorney 


Letter  Opinion  No.  61-^7-A 


August  9,  1967 


Mr.  George  J,  Grubb 
General  Manager,  Personnel 
Civil  Service  Commission 
151  City  Hall 
San  Francisco,  California 

Re:   Employment  of  Noncitizens  by  City  and  County 
of  San  Francisco  Under  Federally  Supported 
New  Careerists  Program 

Dear  I^.  Grubb: 

This  refers  to  your  letter  of  June  28,  1967,  in  which 
you  request  advice  on  the  above  subject. 

Both  the  State  Law  (Section  1942  Labor  Code)  and  the 
Charter  of  the  City  and  County  (Section  7)  require  all  employees 
of  the  City  and  County  of  San  Francisco  to  be  citizens  of  the 
United  States.   Section  1942  of  the  Labor  Code  reads  as  follows: 

"§1942.   Prohibition  of  employment  by  state,  county 
and  city  officials.   No  person,  elected,  appointed,  or  com- 
missioned to  any  office  in  the  State,  any  county,  or  city, 
or  in  any  department  thereof,  shall  appoint  or  employ  any 
person  to  perform  any  duties  whatsoever,  unless  such  person 
so  appointed  or  employed  is  a  citizen," 

Section  7  of  the  Charter  reads,  in  part,  as  follows: 

"All  officers  and  employees  of  the  city  and  county 
shall  be  citizens  of  the  United  States," 

According  to  your  letter,  "New  Careerists  would  be 
employed  as  permanent  civil  service  employees  ..."  Generally 
speaking,  unless  an  employee  of  the  City  and  County  of  San 
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Francisco  meets  the  requisite  state  and  Charter  laws  in  regard  to 
citizenship,  he  may  not  be  employed. 

The  state  law,  however,  contains  a  number  of  exceptions 
to  this  prohibition.   In  the  employment  of  a  person  as  a  member  of 
a  faculty  or  teaching  force  in  public  schools,  Section  1944  of  the 
Labor  Code  provides  an  exception  to  the  provisions  of  Section  1540. 
Section  1944,  Labor  Code,  reads,  in  part,  as  follows: 

"§1944.  This  Article  shall  not  apply:   (a)  Teachers. -- 
To  the  employment  as  a  member  of  the  faculty  or  teaching 
force  in  public  schools  or  in  schools  supported  in  whole 
or  in  part  by  the  State  of  any  person  who  has  declared  his 
intention  to  become  a  citizen,  ,  ," 

For  the  purpose  of  clarifying  the  preceding  sentence,  a  declaration 
of  intention  to  become  a  citizen  has  been  defined  in  Section  1940 
as  follows: 

"§1940.   (b)   Person  who  has  declared  his  intention  to 
become  a  citizen.   'Person  who  has  declared  his  intention  to 
become  a  citizen'  does  not  include  a  person  who  fails  to 
secure  his  certificate  of  naturalization  within  one  year  after 
the  time  he  is  entitled  to  secure  such  certificate." 

The  question  that  must  therefore  be  answered  is  whether 
these  exceptions  are  applicable  to  a  chartered  city  such  as  San 
Francisco.   If  they  do  apply,  then  Section  7  of  the  Charter  which 
prohibits  the  employment  of  aliens  and  requires  all  employees  to 
be  citizens  would  be  modified.  There  are  no  cases  directly  in 
point  on  this  question;  however,  a  similar  statute  of  the  State  of 
California  prohibiting  the  employment  of  an  alien  by  a  private 
contractor  on  a  public  works  project  has  been  held  by  the  Supreme 
Court  to  be  a  matter  of  state-wide  concern  and  to  control  the 
actions  of  a  chartered  city  in  this  field.   (See  Pasadena  v, 
Charleville.  215  Cal.  384.) 

In  its  opinion,  the  court  pointed  out  that  all  public 
works  and  all  public  property  in  the  state  in  a  broad  sense  belong 
to  all  the  people  of  the  state,  and  accordingly  held  that  the 
purpose  of  the  law,  prohibiting  aliens  from  working  on  public 
projects,  was  a  matter  of  general  state  policy  as  distinguished 
from  a  municipal  affair  and  binding  on  a  chartered  city.  This 
reasoning  of  the  court  could  be  applied  to  the  employment  or  eligi- 
bility for  employment  of  noncitizens  working  directly  for  the  City 
and  who  are  covered  by  the  exceptions. 
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Accordingly,  it  is  my  opinion  that  Section  7  of  the 
Charter  can  be  read  in  conjunction  with  the  exceptions  contained 
in  Section  1944  of  the  Labor  Code  and  that  persons  who  meet  the 
tests  set  down  in  Section  1944  could  be  employed  by  the  City  and 
County, 

Inquiries  should  be  made  of  the  Superintendent  of  Schools, 
San  Francisco  Unified  School  District,  relative  to  the  applica- 
bility of  this  section  to  those  new  careerists  who  will  be  employed 
as  teachers'  aides  to  determine  whether  their  duties  would  place 
them  under  the  provision  of  Section  1944(a)  as  members  of  the 
teaching  force  of  the  school  district.   If  the  Superintendent 
advises  you  that  those  positions  which  you  have  classified  as 
teachers'  aides  are  in  fact  a  part  of  the  teaching  force  of  the 
school  system,  then  noncitizens  who  meet  the  requirement  of  Sec- 
tion 1944(a)  could  be  employed. 

Section  1944  also  contains  an  exception  which  deals  with 
employees  of  the  Social  Welfare  Department.  This  section  reads, 
in  part,  as  follows: 

"§1944,  This  Article  shall  not  apply:   (k)  To  student 
assistants  and  interns  in  the  Department  of  Social  Welfare 
in  training  programs  in  that  department,  or  in  a  county 
welfare  department," 

Again,  information  should  be  obtained  from  the  Social 
Services  Department  to  determine  whether  or  not  the  classification 
of  Social  Worker  Aide,  to  which  you  intend  to  appoint  some  of 
these  new  careerists,  comes  within  the  definition  of  student 
assistants  and  interns  in  that  department.   If  the  Department 
determines  that  these  aides  do  come  within  this  definition,  then 
you  could  employ  persons  who  were  not  citizens  in  the  classification 
of  Social  Service  Aide, 

In  reviewing  the  legislative  history  of  A.B,  1048,  which 
would  have  permitted  the  employment  of  noncitizens  under  certain 
conditions,  referred  to  in  your  letter,  I  note  that  on  July  5  the 
Governor  vetoed  the  bill  and  on  July  7  the  Assembly  refused  to 
override  his  veto. 

Very  truly  yours, 

THOMAS  M,  O'CONNOR 
^  City  Attorney 


Letter  Opinion  No.  67-48-A 
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Hon.  Thomas  J.  Cahill 

Chief  of  Police 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California 

Attention  of  Alfred  G.  Arnaud, 
Assistant  Deputy  Chief 

Re:   Your  Pile  L-94;  Curfew;  Ordinance  Declaring 
Violation  of  Curfew  Proclaimed  by  Mayor 
Pursuant  to  Section  25  of  the  Charter  to 
be  a  Misdemeanor 

Dear  Chief  Cahill: 

This  is  in  reply  to  your  letter  of  June  19,  1967, 
requesting  an  opinion  as  to  the  legal  permissibility  of  an  ordi- 
nance making  it  a  misdemeanor  to  violate  any  curfew  which  might 
be  proclaimed  by  the  Mayor  pursuant  to  the  emergency  powers 
vested  in  him  by  virtue  of  Section  25  of  the  Charter  of  the  City 
and  County  of  San  Francisco,  For  reasons  hereinafter  discussed 
I  have  concluded  that  the  ordinance  contemplated  is  legally 
permissible,  and  the  following  is  a  draft  thereof: 

AMENDING  THE  POLICE  CODE  BY  ADDING  SECTION  260  THERETO 
PROHIBITING  ANY  PERSON  FROM  REMAINING,  LOITERING  OR 
WAI>IDERING  ON  ANY  STREET,  PUBLIC  PLACE  OR  PLACE  OPEN  TO 
THE  PUBLIC  IN  AREAS  AND  BETWEEN  HOURS  PROHIBITED  BY 
MAYOR  DURING  STATE  OF  EMERGENCY  DECLARED  PURSUANI  TO 
SECTION  25  OF  THE  CHARTER,  AND  MAKING  THE  VIOLATION  OF 
SAID  SECTION  A  MISDEMEANOR. 

Section  260,   It  shall  be  unlawful  for  any  person 
to  remain,  loiter,  or  wander  upon  any  street,  public 
place  or  place  open  to  the  public  within  the  boundaries 
of  any  area  designated  by  the  mayor  between  such  hours 


Letter  Opinion  No.  67-48-A 


Hon.  Thomas  J.  Cahill 


-2- 


August  2,  1967 


of  the  day  or  night  as  he  may  proscribe  whenever  he 
finds  that  such  prohibition  is  necessary  for  the 
purposes  of  meeting  a  public  emergency  involving  or 
threatening  the  lives,  property  or  welfare  of  the 
citizens  or  property  of  the  City  and  County  of  San 
Francisco,  pursuant  to  the  authority  vested  in  him 
by  virtue  of  Section  25  of  the  Charter. 

Any  person  violating  the  foregoing  section  of 
this  code  shall  be  guilty  of  a  misdemeanor. 


Please  note  that  the  words  "wander"  and  "loiter"  are 
used  in  the  legal  sense  of  a  vagrancy  statute  implying  a  moving 
or  remaining  stationary  for  some  evil  purpose.   (See  People  v. 
Bruno,  211  Cal .  App,  2d  Supp,  855.)  Also,  note  that  a  curfew 
does  not  have  to  apply  uniformly  throughout  a  county  and  this 
is  taken  into  consideration  in  connection  with  the  proposed 
ordinance.   (See  11  Opn.  Atty,  Gen.  39  and  cases  cited  therein.) 

The  following  is  a  general  discussion  of  the  emergency 
powers  of  the  Mayor  with  specific  reference  to  his  authority  to 
proclaim  a  curfew  in  situations  within  the  purview  of  Section  25 
of  the  Charter. 

Said  section  provides  in  part  that  in  the  event  of  a 
public  emergency  involving  or  threatening  the  lives,  property 
or  welfare  of  the  citizens  or  property  of  the  City  and  County, 
the  Mayor  shall  have  the  power  to  summon  and  direct  the  forces 
of  any  department  of  the  City,  to  employ  other  persons  or  do 
whatever  else  he  deems  necessary  for  the  purposes  of  meeting 
the  emergency. 

The  initial  question  is  whether  the  Mayor  has  the 
authority  to  declare  a  curfew  by  virtue  of  the  emergency  powers 
granted  to  him  by  said  charter  section.   In  Mullins  y.  Henderson, 
75  Cal,  App.  2d  117,  the  only  case  dealing  specifically  with 
Section  25  of  the  Charter,  it  was  argued  that  the  words  "doing 
everything  else  he  may  deem  necessary  for  the  purposes  of  meeting 
the  emergency"  had  a  restrictive  meaning  and  applied  only  to  the 
employment  of  forces  to  meet  such  an  emergency.   In  rejecting 
said  theory  the  court,  on  page  131  of  the  decision,  stated  that 
the  expression  indicates  "a  clear  and  sharp  expression  of  the 
intent  to  give  wide  powers,"  Therefore,  it  is  my  conclusion  that 
the  Mayor  does  have  the  authority  to  proclaim  a  curfew  in  a 
situation  encompassed  by  the  provisions  of  Section  25  of  the 
Charter. 
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The  next  question  is  whether  the  Board  of  Supervisors 
can  pass  an  ordinance  prospectively  making  the  violation  of  such 
a  proclaimed  curfew  a  misdemeanor.   Section  179  of  the  Charter 
contemplates  the  passage  of  "ordinances  necessary  to  enable  the 
mayor  to  carry  out  any  of  the  powers  vested  in  him  in  case  of 
public  emergency  as  defined  in  section  25  of  the  charter."  In 
11  Cal.  Jur.  2d,  Section  124  (Constitutional  Law),  it  is  stated: 
"While  the  legislature  may  not  delegate  its  power  to  make  a  law, 
it  may  make  a  law  to  become  operative  on  the  happening  of  a 
certain  contingency  or  future  event  ....  Not  only  may  the 
legislature  make  certain  types  of  statutes  conditional  or  con- 
tingent, but  it  may  delegate  the  powers  to  determine  the  fact 
or  state  of  things  upon  whicn  the  law  makes,  or  purports  to  make, 
its  own  action  depend."  Accordingly,  the  Board  of  Supervisors 
does  have  tne  authority  to  presently  pass  an  ordinance  to  take 
effect  in  the  future  upon  the  happening  of  certain  conditions, 
namely,  the  proclamation  of  a  curfew  in  connection  with  the 
declaration  of  an  emergency  by  the  Mayor, 

Section  11  of  Article  XI  of  the  California  Constitution 
provides:   "Any  county,  city,  town  or  township  may  make  or  enforce 
within  its  limits  all  such  local  police,  sanitary  or  other  regu- 
lations as  are  not  in  conflict  with  general  laws,"  The  state  has 
not  preempted  the  field  of  local  emergency  legislation  by  general 
legislation  on  the  same  subject  as  to  preclude  the  City  from  acting 
in  that  field  in  accordance  with  the  provisions  of  Sections  25 
and  179  of  the  Charter. 

The  essential  state  legislation  dealing  with  emergencies 
is  found  in  Sections  143  and  146  dealing  with  martial  law  and  in 
Chapter  1  of  Division  7  of  the  Military  and  Veterans  Code  and 
entitled  "Disaster  Preparedness  and  Relief,"  commencing  with  Sec- 
tion 1500.  A  review  of  said  sections  of  the  Military  and  Veterans 
Code  indicates  that  the  Legislature  did  not  intend  to  preempt  the 
entire  field  of  local  emergency  legislation.   Section  143  of  said 
code  provides  that  whexi  the  Governor  finds  that  a  rebellion,  insur- 
rection, tumult,  or  riot  exists  in  any  part  of  the  state  or  that 
the  officers  of  any  county  or  city  are  unable  or  have  failed  to 
enforce  the  laws,  he  may  proclaim  any  part  of  the  state,  county, 
or  city  to  be  in  a  state  of  insurrection,  and  order  the  militia 
into  service  therein.   Section  146  authorizes  the  Governor  to 
call  into  service  the  militia  in  case  of  war,  insurrection, 
rebellion,  invasion,  tumult,  riot,  breach  of  the  peace,  public 
calamity  or  catastrophe  or  other  emergency  or  tne  imminent  danger 
thereof,  or  resistence  to  the  laws  of  the  State  or  United  States, 
or  upon  call  from  the  President,  federal  military  authorities. 
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chief  executive  of  any  city,  city  and  county,  justice  of  the 
Supreme  Court,  judge  of  a  superior  court,  or  of  any  sheriff, 
setting  forth  that  there  is  an  unlawful  or  riotous  assembly  with 
intent  to  commit  a  felony  or  to  offer  violence  to  persons  or 
property  or  to  resist  the  law  or  that  there  has  occurred  a  public 
calamity  or  catastrophe  for  which  civil  authorities  require  aid. 
Section  1500  of  said  code  declares  that  the  state  recognizes  its 
responsibility  to  prepare  for  disasters  that  result  from  calam- 
ities such  as  flood,  fire,  earthquake,  pestilence,  war,  sabotage 
and  riot.   It  is  declared  that  the  provisions  of  said  chapter 
are  necessary  to  enable  the  state  to  more  effectively  discharge 
its  responsibility;  to  join  with  political  subdivisions,  muni- 
cipal corporations,  etc.,  in  coping  with  conditions  which  may 
result  in  peril  to  life,  property,  and  the  resources  of  the  state 
and  to  protect  the  health,  safety  and  preserve  the  lives  and 
property  of  the  people  of  the  state.   Section  1505  defines  certain 
conditions  and  situations  which  might  arise;  "a  state  of  extreme 
emergency"  is  defined  as  meaning  a  duly  proclaimed  existence  of 
conditions  of  extreme  peril  due  to  enemy  attack  or  other  cause 
such  as  air  pollution,  fire,  flood,  storm,  epidemic,  riot  or  earth- 
quake.  A  "state  of  disaster"  means  a  duly  proclaimed  existence 
of  conditions  of  extreme  peril  due  to  air  pollution,  fire,  flood, 
storm,  epidemic,  riot,  earthquake  or  other  conditions  except  war. 
Both  of  the  above  definitions  specifically  provide  that  the  condi- 
tions referred  to  should  be  beyond  the  control  of  local  authorities, 
"Local  peril,"  "local  emergency,"  or  "local  disaster"  mean  condi- 
tions within  the  territorial  limits  of  local  agencies,  in  the 
absence  of  a  proclaimed  state  of  emergency  or  disaster,  which  are 
created  by  such  calamities  as  fire,  flood,  epidemics,  storms, 
earthquakes  or  other  disasters  which  are  or  are  likely  to  be 
beyond  the  control  of  the  facilities  of  the  local  agency  to  combat. 

Section  1571  of  the  Military  and  Veterans  Code,  which 
provides  for  the  organization  and  authority  of  local  disaster 
councils,  also  provides  that  counties,  cities  and  counties,  etc., 
may  enact  ordinances,  resolutions  or  establish  rules  and  regula- 
tions for  dealing  with  a  local  emergency  that  can  adequately  be 
dealt  with  locally. 

Sections  1575  and  1580  provide  that  the  Governor  may 
declare  a  state  of  disaster  or  extreme  emergency  when  he  finds 
the  existence  of  circumstances  described  in  Section  1505,  supra, 
exist  and  he  is  requested  to  proclaim  such  a  state  by  the  mayor 
or  chairman  of  the  board  of  supervisors,  or  he  finds  that  the 
local  authority  is  inadequate  to  cope  with  the  peril. 

If  the  Governor  is  not  requested  to  intervene  or  he 
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finds  that  local  authorities  can  deal  with  the  situation  locally, 
ordinances  and  regulations  enacted  by  cities  and  counties  dealing 
with  local  emergencies  do  not  conflict  with  state  legislation  on 
the  same  general  subject.   In  regard  to  local  emergencies  that 
can  be  dealt  with  locally,  Section  25  of  the  Charter  merely 
supplements  state  emergency  legislation. 

As  held  in  Abbott  v.  City  of  Los  Angeles,  53  Cal.  2d 
674,  wherein  the  court  held  that  v/here  a  statute  contains  language 
indicating  that  the  legislature  did  not  intend  its  regulations 
to  be  exclusive,  the  general  rule  permitting  additional  supple- 
mentary local  regulations  has  been  applied.   In  the  case  of  In  re 
Martin,  221  Cal.  App,  2d  14  at  page  17,  the  court  states: 

"But  if  the  State's  preemption  of  the  field  or 
subject  is  not  complete,  local  supplemental  legis- 
lation is  not  deemed  conflicting  to  the  extent  that 
it  covers  phases  of  the  subject  which  have  not  been 
covered  by  the  State  law."   (Cases  cited.) 

The  following  sections  of  the  Military  and  Veterans  Code 
have  application  to  the  Governor's  powers  to  promulgate  orders, 
rules  and  regulations  and  penalties  for  the  violation  thereof. 

Section  1531  provides  that  in  an  extreme  emergency  the 
Governor  shall  have  complete  authority  over  all  agencies  of  the 
State  and  the  right  to  exercise  all  police  powers  vested  in  the 
State  by  the  constitution  and  laws.  He  is  authorized  to  promul- 
gate, issue  and  enforce  rules,  regulations  and  orders  considered 
necessary  for  the  protection  of  life  and  property. 

Section  1584  provides  that  the  v^illful  failure  of  state 
and  local  officials  to  comply  with  said  rules,  regulations  and 
orders  is  a  misdemeanor.   Section  1600  provides  that  any  person 
who  violates  any  of  the  provisions  of  said  Chapter  1  of  Division  7 
of  the  code  or  refuses  or  willfully  neglects  to  observe  any  lawful 
ruling,  regulation  or  order  promulgated  or  issued  as  provided  in 
said  chapter  is  guilty  of  a  misdemeanor  and  upon  conviction  shall 
be  punished  accordingly. 

Section  145  regarding  martial  law  provides  that  any 
person  who  after  publication  of  a  proclamation  authorized  by 
Section  143,  supra,  joins  or  participates  in  a  rebellion,  insur- 
rection, tumult,  or  riot  or  conspires  to  resist  by  force  the 
execution  of  the  law  in  any  county  or  city  declared  to  be  in  a 
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state  of  insurrection  or  resists  the  forces  called  by  the 
Governor  to  suppress  the  same  is  subject  to  imprisonment  or  a 
fine,  or  both. 

The  proposed  ordinance  declaring  a  violation  of  a 
curfew  promulgated  pursuant  to  Section  25  of  the  Charter  to  be 
a  misdemeanor  is  more  restrictive  and  comprehensive  than  the 
sections  of  the  Military  and  Veterans  Code  just  referred  to. 

The  same  question  could  arise  in  regard  to  a  proclaimed 
curfew  as  has  just  been  discussed  in  connection  with  emergency 
legislation,  namely,  does  state  legislation  already  preempt  the 
field?  There  are  no  state  statutes  imposing  a  curfew,  nor  are 
there  any  cases  dealing  with  preemption  in  connection  with  curfew 
legislation.   In  fact,  only  one  reported  case  deals  with  an 
ordinance  establishing  a  curfew  applicable  to  adults  as  well  as 
minors.  City  of  Portland  v.  Goodwin,  210  Pac.  2d  577,  and  it  has 
no  application  to  the  subject  under  discussion. 

The  leading  California  cases  on  the  subject  of  curfews 
are  People  v.  Walton,  70  Cal,  App.  2d  862,  and  Alvis  v.  Justice 
Court .  148  Cal.  App.  2d  419.   Both  cases  deal  with  curfews  appli- 
cable to  minors.  The  distinction  between  the  ordinance  held 
valid  in  the  Walton  case  and  the  one  declared  void  in  the  Alvis 
case  can  be  found  in  49  Ops,  Cal.  Atty,  Gen.  112,   In  the  Walton 
case  the  court  did  not  find  that  the  state  had  preempted  the 
curfew  field  but  merely  that  the  ordinance  was  too  broad  for  the 
objectives  to  be  accomplished,  namely,  better  control  of  juveniles, 
However,  in  other  respects  the  court  did  state,  on  page  422  of 
the  decision: 

"The  rule  is  too  well  established  to  warrant 
citation  of  authority  that  a  municipality  under  its 
inherent  police  power  may  enact  legislation  which 
may  interfere  with  the  personal  liberties  of  its 
citizens  and  impose  penalties  for  the  violation 
thereof  where  the  general  welfare,  public  health 
and  safety  demand  such  enactment;  but  this  rule  is 
always  subject  to  the  rule  of  reasonableness  in 
relation  to  the  objects  to  be  attained." 

Curfew  regulations  would  not  conflict  with  the  provi- 
sions of  Section  647  of  the  Penal  Code,  formerly  the  vagrancy 
statute,  now  entitled  "Disorderly  Conduct."  In  the  Attorney 
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General's  Opinion,  Section  647  of  the  Penal  Code  does  not  preempt 
the  field  of  curfew  ordinances  since  the  ordinances  and  said 
statute  relate  to  different  classes  or  persons  and  different 
types  of  conduct.   (See  49  Ops.  Cal.  Atty.  Gen,  112  at  page  113.) 
Further,  an  authoritative  answer  to  the  question  of  possible 
preemption  of  curfew  regulations  by  vagrancy  statutes  appears 
in  Gleason  v.  Municipal  Court.  226  Cal.  App.  2d  584,  wherein  the 
court  held  that  a  Los  Angeles  ordinance  prohibiting  loitering 
in  tunnels,  subways  or  overpasses  was  not  preempted  by  said 
Section  647  of  the  Penal  Code,  since  the  legislature  did  not 
intend  to  occupy  the  entire  field  of  vagrancy  and  preclude  local 
legislation  thereon.  The  court  at  page  587  of  the  decision 
states: 

"There  is  no  conflict  between  the  Penal  Code 
sections  and  the  City  ordinance;  the  latter  supple- 
ments the  State  legislation  in  a  field  which  we 
consider  the  legislature  did  not  intend  to  preempt. 
The  nullification  of  such  a  municipal  regulation 
directed  as  it  is  in  plain  and  unequivocable  terms 
against  such  potentially  dangerous  loitering  would 
greatly  impair  the  protection  of  public  safety, 
particularly  as  it  relates  to  those  in  greatest  need 
of  such  protection." 

It  is  therefore  apparent  that  the  state  vagrancy  legis- 
lation does  not  preempt  a  local  curfew  ordinance. 

In  1965  the  legislature  enacted  Section  409,5  of  the 
Penal  Code,  which  provides  that  whenever  a  menace  to  public  health 
or  safety  is  created  by  a  calamity  such  as  flood,  storm,  fire, 
earthquake,  explosion,  accident  or  other  disaster,  the  highway 
patrol,  sheriff  or  police  department  may  close  the  area  affected 
for  the  duration  of  the  condition  to  persons  not  authorized  to 
enter  or  remain  in  said  area  and  any  person  who  willfully  enters 
or  remains  without  authorization  is  guilty  of  a  misdemeanor. 
There  is  no  reported  decision  construing  this  statute.   It  would 
appear  that  it  is  not  in  conflict  with  the  proposed  emergency 
curfew  proclamation  since  it  primarily  relates  to  area,  rather 
than  to  time. 

In  conclusion,  it  is  my  opinion  that  an  ordinance  making 
the  violation  of  a  curfew  proclaimed  by  the  Mayor  pursuant  to 
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Section  25  of  the  Charter  in  local  emergencies  that  can  be  dealt 
with  locally  would  supplement  state  emergency  legislation  and 
would  not  conflict  with  the  general  disorderly  conduct  (vagrancy) 
law,  and  that  the  ordinance  proposed  herein  x^7ould  accomplish  this 
objective.  '^ 

Very  truly  yours, 


WRL 


THOMAS  M.    O'CONNOR 
City  Attorney 
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Honorable  Joe  Beeman 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Re:   Expunging  suspensions  from  an 
employee  s  service  record 

Dear  Supervisor  Beeman: 

This  is  in  reply  to  your  letter  of  July  245  1967,  regarding 
the  expungement  of  a  record  of  suspension  from  an  employee's  service 
record  when  evidence  is  later  discovered  by  the  suspending  officer 
that  the  suspension  was  unwarranted. 

It  is  a  general  rule  of  law  that  in  the  absence  of  specific 
statutory  authority  an  administrative  board  or  officer  has  no  in- 
herent or  implied  power  to  reopen  or  reconsider  a  final  decision. 
CDe»Jitt  y.  Board  of  Supervisors,  53  Cal.2d  419;  Olive  Proration  etc. 
Com.  V.  Agricultural  etc. __Com. ,  17  Cal.2d  204;  Heap'  v.  City  o"f  Los 
AngelVs,"  6  Cal.2d  405;  "Chas .  L.  Harney ,  Inc .  v.  State  oT~ California, 
717  C'al.App.2d  77.   See  also  City  Attorney  Op"."  Nos."1570~Tl9'6r)  and 
1498  (I960).) 

I^  Heap  V.  City  of  Los  Angeles,  supra,  the  petitioner  was 
discharged  from  his  position  as  a  city  employee  and  his  discharge 
was  sustained  by  the  Civil  Service  Commission.  A  charter  provision 
made  the  order  of  the  Commission  final  and  conclusive.   Thereafter, 
the  Commission  passed  a  motion  to  vacate  its  earlier  order  and  return 
the  petitioner  to  duty.   The  court  held  that  the  Commission's  action 
was  final  and  it  had  no  jurisdiction  to  vacate  its  earlier  order  and 
make  a  new  order.   It  said  at  page  407: 

"'The  jurisdiction  of  the  commission  is  a  special  and 
limited  one.   (Peterson  v.  Civil  Service  Board,  67  Cal. 
App.  70  [227  Pac.  2'33]D   The  requiredf  procedure  was 
followed,  and  the  question  of  appellant's  discharge  was 
determined  by  the  commission  when  it  adopted  the  first 
resolution.    Its  action  sustaining  his  discharge  was 
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"final  and  conclusive."    (K?12^^  v ._  Board  of  Water  & 
Power  Copsaissioners ,  95  Cal.App"r^89,  2"9'6  "[Y? 2'  Pac. 
75T)T)~  Tt  had  no  'jurisdiction  to  retry  the  question  and 
make  a  different  finding  at  a  later  time.  The  charter 
gives  no  such  grant  of  power,  and  it  may  not  be  implied. 
'A  civil  seirvice  commission  has  no  inherent  power  after 
entering  a  final  order  dismissing  an  officer  from  the 
service  to  entertain  a  motion  for  new  trial  or  rehearing 
and  review  and  set  aside  its  prior  order,"   (43  Gor.Jur. 
682.   See,  also.  Cook  v.  Civil  Service  Gonmaissiffn,  160 
Cal.  598,  600  [117  Pac.  662177^ 

The  court  stated  the  reason  for  its  ruling  as  follows  at 

pages  407-408: 

"But  the  rule  stated  above,  that  a  civil  service 
commission  has  no  such  power  in  the  absence  of  express 
authorization,  is  sound  and  practical.   If  the  power 
were  admitted,  what  procedure  would  govern  its  exercise? 
Within  what  time  would  it  have  to  be  exercised;  how 
many  times  could  it  be  exercised?   Could  a  subsequent 
commission  reopen  and  reconsider  an  order  of  a  prior 
commission?  And  if  the  commission  could  reconsider  an 
order  sustaining  a  discharge,  could  it  reconsider  an 
order  having  the  opposite  effect,  thus  retroactively 
holding  a  person  unfit  for  his  position?   These  and 
many  other  possible  questions  which  might  be  raised 
demonstrate  how  unsafe  and  impracticable  would  be  the 
view  that  a  commission  might  upset  its  final  orders  at 
its  pleasure,  without  limitations  of  time,  or  methods 
of  procedure." 

The  reasoning  of  the  Heap  case  states  the  law  that  governs 
the  subject  of  your  inquiry.   Section  154  of  the  Charter  specifically 
makes  the  decision  of  the  appointing  officer  final  in  all  cases  of 
disciplinary  suspensions  and  does  not  provide  for  any  continuing 
jurisdiction  which  would  be  required,  for  taking  evidence  upon  which 
he  could  expunge  a  suspension. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
I^CK  City  Attorney 


Letter  Opinion  No.  67-50-A 


September  1,  1967 


Mr.  Robert  Passmore 

Acting  Zoning  Administrator 

City  Planning  Coiranission 

100  Larkin  Street 

San  Francisco,  California 

Subject:   Procedure  for  Amplication  of  Hilton 

Hotel  Corporation  for  Permit  to  Build 
Hotel  Tower 

Dear  Mr.  Passmore: 

This  is  in  response  to  your  request  that  I  advise  you 
with  reference  to  the  proper  procedures  to  be  followed  under  the 
provisions  of  section  305.5  of  the  City  Planning  Code  in  connection 
V7ith  the  application  of  the  Hilton  Hotel  Corporation  for  a  site 
permit  to  construct  a  hotel  tower  at  the  corner  of  Ellis  and 
Taylor  Streets. 

The  provisions  of  section  305.5  read  as  follows: 

"No  application  for  a  building  permit  on  any 
property  or  for  any  other  permit  or  license  for  a 
new  use  of  any  property  filed  subsequent  to  the 
day  that  an  application  has  been  filed  or  a 
resolution  of  intention  has  been  adopted  for  the 
reclassification  of  such  property  or  for  the  estab- 
lishment or  change  of  a  building  set-back  line 
thereon  shall  be  approved  by  the  Department  of 
City  Planning  while  proceedings  are  pending  on 
such  reclassificatioii  or  establisliment  or  change 
of  set-back  line  unless  the  construction  and  use 
proposed  under  that  permit  or  license  v/ould  con- 
form both  to  the  existing  classification  of  such 
property  or  set-bacik  line  thereon  and  also  to  the 
different  classification  or  set-back  under  considera- 
tion in  those  proceedings.  ' 
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It  appears  from  the  information  you  have  furnished  me 
that  the  property  on  which  the  toiler  is  proposed  to  be  constructed 
is  presently  zoned  C-3  and  that  the  tower  would  conform  both  as 
to  construction  and  use  under  the  existing  provisions  of  the 
City  Planning  Code.   However,  proceedings  are  now  oending  in  the 
Board  of  Supervisors  on  the  reclassification  of  this  property  to 
a  proposed  C-3-G  classification  as  part  of  the  amendments  proposed 
to  the  Code  of  the  City  Planning  Commission  as  a  result  of  the 
Downtown  zoning  Study.   Tvhile  the  hotel  tower  would  be  a  principal 
permitted  use  under  the  proposed  C-3-G  classification,  you 
advise  me  that  the  proposed  plan  of  construction  would  not 
conform,  to  the  permitted  floor  area  ratio  under  this  classifica- 
tion unless  certain  bonus  features  provided  by  the  proposed 
amendments  were  made  available.   One  of  these  bonus  features 
relates  to  set-back  and  in  order  for  the  tower  to  be  eligible 
for  this  bonus  feature  the  height  of  the  structure  in  the  set- 
back area  may  not  exceed  40  feet.   The  ballroom  presently 
situated  in  the  set-back  area  you  state  to  be  43j  feet  high  and 
in  order  for  the  set-back  bonus  to  be  available  a  variance 
would  have  to  be  granted  from  the  40-foot  height  limitation. 
You  indicate  that  if  this  bonus  feature  were  made  available 
the  proposed  tower  could  be  found  to  conform  to  the  different 
classification  under  consideration  in  the  present  proceedings, 
both  as  to  construction  and  use. 

Under  the  language  of  section  305.5  of  the  Planning 
Code  above  quoted,  when  an  application  is  filed  for  a  building 
permit  on  a  particular  property  and  proceedings  are  pending  for 
the  reclassification  of  such  property,  the  Planning  Commission 
is  required  to  make  a  determination  as  to  whether  both  the 
proposed  construction  and  use  conform  to  the  existing  classifica- 
tion of  the  property  as  well  as  to  the  different  classification 
under  consideration  in  the  proceedings.   While  it  is  recognized 
that  the  proposals  involved  in  the  proceedings  are  merely  pending 
and  subject  to  possible  change,  in  order  to  give  complete  effect 
to  the  language  and  intent  of  section  305.5  and  make  it  operate 
uniformly  as  to  all  classifications  of  property,  they  must 
nonetheless  be  considered  as  if  they  were  adopted  and  an  integral 
part  of  the  Planning  Code  and  the  entire  Code  as  so  considered 
to  be  amended  must  be  given  effect  in  making  the  required  deter- 
minations on  particular  applications  both  as  to  matters  of 
substance  and  procedure  including  administrative  remedies.   Thus, 
in  Ooinion  No.  67-4(:-A  dated  August  1,  1967,  I  advised  you  that 
the  existing  conditional  use  procedures  could  be  utilized  in 
passing  on  an  application  for  a  permit  to  construct  a  garage  on 
property  oroposed  to  be  reclassified  in  the  present  reclassifica- 
tion proceedings. 
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If  the  proposals  contained  in  the  present  proceedings 
were  adopted  and  were  now  in  effect  there  is  no  question  but  that 
the  applicant  X'7ould  have  a  right  to  a  variance  hearing  on  the  3^ 
foot  excess  above  the  height  limitation  applicable  to  the  set-back 
bonus.   In  this  interim  period  the  applicant  should  be  accorded 
the  same  right  in  accordance  with  the  views  above  expressed. 

You  are  therefore  advised  as  follov/s: 

Hilton  Hotel  Corporation  may  file  an  application  for 
such  a  variance  with  the  Zoning  Administrator  at  this  time. 

The  2.oning  Administrator  should  thereupon  investigate, 
hear  and  determine  the  application  for  the  variance  and  his 
decision  should  be  based  upon  a  consideration  of  the  amendments  to 
the  Planning  Code  proposed  by  the  Planning  Commission  to  the  same 
extent  and  effect  as  they  must  be  considered  by  him  if  adopted 
by  the  Board  of  Supervisors. 

The  ironing  Administrator  should  be  guided  in  the  hearing 
and  determination  of  the  variance  application  in  both  matters  of 
procedure  and  substance  by  existing  provisions  of  the  Planning 
Code  unless  they  will  be  changed  by  the  proposed  orovisions. 

Following  the  decision  of  the  Zoning  Administrator,  the 
Planning  Commission,  using  the  same  guide  lines,  should  hold  a 
hearing  on  the  perrait  application  to  determine  whether  or  not 
the  use  and  construction  of  the  proposed  tower,  including  floor 
area  ratio  and  bonus  features,  conform  to  the  requirements  of 
the  different  classification  under  consideration  for  this  property 
in  proceedings  nov/  pending  before  the  Board  of  Supervisors. 

Very  truly  yours. 


TIIOM/^.S  M.    O'GONNOPv 
j/ICK  Cicy  Attorney 


Letter  Opinion  Ko.  &7-51-A 
July  7,  1S67 


Hr.  Robert  J.  Bolan 

Clerk  of  the  Board 

Loard  of  Suoervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Legality  of  Ordinance  Relating  to 

Licensing  of  Painting  and  Decorating 
Contractors;  State  Preemption 

Dear  Mr.  Do Ian: 

This  is  in  response  to  your  May  11,  1967  letter  requesting 
that  I  review  and  render  .ny  opinion  as  to  the  legality  of  the  pro- 
posed ordinance  now  pending  in  the  Finance  CoiuTiittee  relating  to  the 
licensing  of  painting  and  decorating  contractors,  your  file  195-67, 

It  has  been  established  in  a  series  of  decisions  by  the 
appellate  courts  of  this  state  that  the  state,  by  the  enactment  of 
the  Contractors  License  Law,  Chapter  9  of  Division  3  of  the  Business 
and  Professions  Code  of  the  State  of  California,  has  adopted  a  broad 
and  comprehensive  plan  for  licensing  contractors  throughout  the  state 
and  such  general  law  has  fully  occupied  the  field  to  the  exclusion 
of  raunicioal  regulation  thereon  other  than  for  revenue  only  and  for 
t".e  enforcement  of  local  regulations  as  to  the  quality  and  character 
of  the  installations.   (See  Morwith  v.  Fresno.  74  Cal.  App,  2d  443; 
Collins  V.  Priest,  95  Cal.  App.  2d  179;  'Ap.new  v.  Los  Angeles.  110 
Cal.  App.  2d  G12;  San  Francisco  v.  Boss.  G3  Cal.  Aop.  2d  445;  Lasley 
V.  Baldwin.  159  Cal.  App.  2d  463.) 


Tlie  case  of  San  Francisco  v.  Boss,  supra,  decided  in  194C, 
involved  the  validity  of  tne  then  existing  ordinance  of  the  City  and 
County  of  San  Francisco  providing  for  the  licensing  of  contractors 
as  applied  to  the  painting  contractor.  The  court  held  the  ordinance 
invalid  as  invading  the  field  of  regulation  preempted  by  the  state. 
In  the  course  of  the  opinion  the  court  pointed  out  as  follows: 

'This  general  rule  permitting  the  adoption  of  addi- 
tional local  regulations  supplementary  to  the  state 
statutes  is  subject  to  an  exception,  however,  v;hich  is 
important  in  the  present  case,   Regardless  of  whether 
there  is  any  actual  graimnatical  conflict  between  an 
ordinance  and  a  statute,  the  ordinance  is  invalid  if 
it  attempts  to  impose  additional  requirements  in  a 
field  which  is  fully  occupied  by  the  statute.   Thus, 
it  has  been  held  from  an  early  date  that  an  ordinance 
which  is  substantially  identical  with  a  state  statute 
is  invalid  because  it  is  an  attempt  to  duplicate  the 
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prohibition  of  the  statute.  .  .   Paradoxical  as  it  may 
seei-i,  it  is  apparent  that  an  ordr.nance  and  a  statute 
may  be  identical  under  this  rule  and  yet  the  ordinance 
is  invalid  because  v;ithin  the  constitutional  provision 
it  is  in  conflict  with  the  statute.   (Ex  parte  Daniels, 
supra,  p.  S45  [1C3  Cal.  636  (132  P.  442,  21  A.i:.p:. 
1172) ] .)   The  invalidity  arises,  not  from  a  conflict 
of  language,  but  frooi  the  inevitable  conflict  of  juris- 
diction which  would  result  from  dual  regulations  cover- 
ing the  same  ground. 

Section  123.1-1  of  the  proposed  ordinance  orohibits  a 
person  from  engaging  in  the  business  or  occupation  of  a  painting 
or  decorating  contractor  and  from  advertising  or  putting  out  any 
sign,  card,  or  other  device  which  would  indicate  to  the  public  that 
he  is  a  painting  contractor,  or  from  causing  his  naoie  or  business 
name  style  to  be  included  in  a  classified  advertisement  or  directory 
under  a  classification  v;hich  includes  the  word  contractor''  unless 
he  has  a  bona  fide  state  contractor's  license.  These  provisions 
of  the  proposed  ordinance  duplicate  prohibitions  contained  in  the 
State  Contractors  License  Law,  specifically  Sections  7026.6, 
7026.7  and  7020  of  the  Business  and  Professions  Code  and  would  be 
clearly  invalid  under  the  authorities  above  cited.   I  am,  there- 
fore, unable  to  legally  approve  the  proposed  ordinance  in  its 
present  form. 

Pursuant  to  the  request  contained  in  your  letter  I  have 
prepared  and  enclose  herewith  a  substitute  ordinance  which,  in  my 
opinion,  does  not  conflict  with  state  law.  The  enclosed  ordinance 
is  a  business  license  revenue  measure  which  requires  every  person, 
firm  or  corporation  engaging  in  the  business,  or  acting  in  the 
capacity,  of  a  painting  or  decorating  contractor  in  the  City  and 
County  of  San  Francisco  to  secure  a  City  license  from  the  Tax  Collec- 
tor and  to  pay  a  license  tax  therefor.  You  will  note  that  a  blank 
space  has  been  left  for  insertion  of  the  amount  of  the  license  tax 
when  it  has  been  determined  by  the  Eoard. 

The  only  requirements  to  the  issuance  of  the  City  license 
are  the  payment  of  the  tax  and  the  holding  of  a  state  license  x^hich 
is  to  be  evidenced  by  the  filing  of  a  signed  statement  by  the  licen- 
see or  applicant  for  the  license  that  such  licensee  or  applicant  is 
licensed  under  the  provisions  of  the  State  Contractors  License  Law, 
This  latter  requirement  is  specifically  authorized  by  the  provi- 
sions of  Section  7033  of  the  State  Contractors  License  Law  which 
read  as  follows: 

Sec.  7033.  Requirement  of  filing  by  licensee  or 
applicant  statement  as  to  license,  or  exemption  and  proof 
thereof. 
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"Every  city  or  city  and  county  which  requires  the 
issuance  of  a  business  license  as  a  condition  precedent 
to  engaging,  within  the  city  or  city  and  county,  in  a 
business  which  is  subject  to  regulation  under  this  chap- 
ter, shall  require  that  each  licensee  and  each  applicant 
for  issuance  or  renewal  of  such  license  shall  file,  or 
have  on  file,  with  such  city  or  city  and  county,  a  signed 
statement  that  such  licensee  or  applicant  is  licensed 
under  the  provisions  of  this  chapter  and  stating  that  the 
license  is  in  full  force  and  effect,  or,  if  such  licensee 
or  applicant  is  exempt  from  the  provisions  of  this  chap- 
ter, he  shall  furnish  proof  of  the  facts  which  entitle 
him  to  such  exe.nption." 

Failure  to  secure  a  City  license  and  pay  the  license  tax  by 
a  painting  and  decorating  contractor  would  be  a  misdemeanor  and  inten- 
tionally making  a  uisreoresentation  of  any  material  fact  in  securing 
the  license  would  also  be  a  misdemeanor.   The  ordinance  provides  for 
the  appointment  of  Deputy  Tax  Collectors  to  enforce  its  provisior.s 
as  proposed  by  the  proponents  of  the  measure. 


You  are  thus  advised. 


Very  truly  yours, 


THOFIAS  M.  O'COmiDE 
TJB  Cltj   Attorney 


Letter  Opinion  No.  67 -52 -A 
July  7,  1967 


Mr.  Thomas  J.  Mellon 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco,  California  94102 

Re:  Alleged  Discriminatory  Practices  by 

Cablevision  TV  Company — What  Department 
to  Investigate. 

Dear  Mr.  Mellon: 

In  your  letter  of  June  8,  1967,  you  asked  certain 
questions  regarding  a  letter  dated  May  27,  1967,  which  was  sent 
to  you  by  a  Mr.  Ralph  O'Connor  and  which  asserted  that  incon- 
sistent and  discriminatory  practices  were  carried  out  by  the 
Cablevision  TV  Company  which,  under  its  legal  name  of  Television 
Signal  Corporation,  holds  a  franchise  granted  by  the  Board  of 
Supervisors  for  the  operation  of  a  community  antenna  television 
system  within  the  City  and  County  of  San  Francisco.  While  you 
have  stated  that  you  have  not  ascertained  whether  there  is  any 
basis  for  the  allegations  of  improper  practices,  you  have  asked 
that  I  advise  you  as  to  which  department  of  city  government,  if 
any,  should  investigate  the  allegations  and  what  authority  the 
proper  department  would  have  to  bring  about  the  correction  of 
such  practices. 

The  franchise  in  question  was  granted  by  the  Board  of 
Supervisors  in  Ordinance  No.  105-64,  finally  passed  on  April  13, 
1964,  and  approved  by  the  Mayor  on  April  17,  1964.   In  my  opin- 
ion you,  as  Chief  Administrative  Officer,  have  been  empowered  by 
the  Board  of  Supervisors  to  determine  whether  the  holders  of 
franchises  are  in  compliance  or  in  violation  of  the  obligations 
contained  therein.   This  power  is  conferred  upon  you  under  sec- 
tion 11.5  of  chapter  11  of  the  Administrative  Code  which  reads 
as  follows: 

"The  board  of  supervisors,  under  and  pursuant 
to  the  power  and  authority  vested  in  the  board  by 
section  9  of  the  Charter,  does  hereby  confer  upon 
the  chief  administrative  officer  the  power  and  auth- 
ority to  examine  all  and  singular,  the  provisions, 
covenants  and  obligations  contained  in  the  several 
franchises  and  permits  heretofore  and  which  may  here- 
after be  Issued  or  granted  to  any  person  for  the 
conduct  of  any  business  or  calling  over  which  the 
board  of  supervisors  has  jurisdiction  or  control,  or 
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for  the  use  or  occupation  of  any  public  street,  way 
or  place  insofar  as  such  provisions,  covenants  and 
obligations  contained  in  such  franchises  and  permits 
pertain  to  or  affect  public  streets,  traffic,  health 
and  safety;  .  .  .  and  it  shall  be  the  duty  of  the 
chief  administrative  officer  to  file  reports  from 
time  to  time  with  the  board  of  supervisors  showing  in 
detail  whether  the  holders  of  the  franchises  or  per- 
mits are  complying  or  are  failing  to  comply  with  the 
provisions,  covenants  and  obligations  contained  in  or 
imposed  by  the  franchises  and  permits." 

It  will  be  observed  from  the  above  section  that  it  is 
the  duty  of  the  Chief  Administrative  Officer  to  file  periodic 
reports  with  the  Board  on  the  subject  of  compliance  with  franchise 
provisions. 

In  this  connection  note  should  also  be  taken  of  section 
11.7  of  the  same  chapter  of  the  Administrative  Code  which  imposes 
a  certain  more  limited  duty  upon  the  Controller  concerning  ques- 
tions of  finance  or  payments  to  the  City  and  County  by  holders 
of  franchises.   This  section  reads  as  follows: 

"Under  and  pursuant  to  the  power  and  authority 
vested  by  section  9  of  the  Charter,  the  board  of 
supervisors  does  hereby  confer  upon  the  controller 
the  power  and  authority  to  examine  all  and  singular 
the  provisions,  covenants  and  obligations  contained 
in  the  several  franchises  and  permits  heretofore 
and  which  may  hereafter  be  issued  or  granted  to  any 
person,  firm  or  corporation  for  the  conduct  of  any 
business  or  calling  over  which  the  board  of  super- 
visors has  jurisdiction  or  control  or  for  the  use  or 
occupation  of  any  public  street,  way  or  place  insofar 
as  such  provisions,  covenants  and  obligations  con- 
tained in  such  franchises  and  permits  pertain  to 
finance  or  the  pajonent  by  the  holders  of  such  fran- 
chises or  permits  to  the  city  and  county  of  money  or 
other  thing  of  value  and  it  shall  be  the  duty  of  the 
controller  to  file  an  annual  report  with  the  board 
of  supervisors  showing  in  detail  the  manner  in  which 
the  holders  of  the  franchises  or  permits  are  complying 
or  failing  to  comply  with  the  provisions,  covenants 
and  obligations  contained  in  or  imposed  by  the  fran- 
chases  or  permits." 
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Under  section  9  of  the  Charter,  the  Board  of  Supervisors 
is  empox^ered,  acting  by  ordinance,  to  confer  on  any  officer, 
board  or  commission  such  other  or  additional  powers  as  the  Board 
may  deem  advisable.  Therefore,  it  is  my  opinion  that  certain 
responsibilities  have  been  imposed  upon  you  and  the  Controller  by 
the  provisions  of  the  Administrative  Code  previously  discussed 
and  that  you,  in  conjunction  with  the  Controller,  are  empowered 
to  act  in  accordance  with  the  powers  vested  in  you  according  to 
your  respective  responsibilities. 

In  regard  to  the  allegations  of  Mr.  Ralph  O'Connor's 
letter,  I  should  observe  that  I  am  not  endeavoring  to  ascertain 
to  what  extent  such  allegations  may  be  substantiated.   However, 
in  determining  V7hat  authority  exists  for  the  correction  of  any 
violations,  reference  should  be  made  to  the  franchise  in  question. 
Section  4  of  the  franchise  provides  a  general  obligation  that 
franchise  installations  shall  neither  interfere  \7ith  the  rights 
of  the  public  or  individual  property  o\mer.  The  provision  in 
question  reads  as  follows: 

"Section  4.   (a)   All  installations  shall  be  of 
a  permanent  nature,  durable  and  installed  in  accord- 
ance with  good  engineering  practice,  and  shall  comply 
with  all  existing  and  future  City  ordinances,  resolu- 
tions, regulations,  and  orders  so  as  not  to  interfere 
in  any  manner  vrith  the  rights  of  the  public  or  indi- 
vidual property  ovmer,  ..." 

Section  10  of  the  franchise  obligates  the  franchise 
holder  not  to  perform  any  services  for  customer  for  any  compensa- 
tion other  than  that  vjhich  is  stated  in  its  schedule  of  rates  and 
charges,  which  schedule  can  only  be  modified  by  a  procedure  under 
vjhich  the  franchise  holder  obtains  the  approval  of  the  Board  for 
any  modification.  This  obligation  and  procedure  are  set  forth  in 
section  10  as  follows: 

"Section  10.  Grantee  agrees  that  it  shall  not 
perform  any  services  for  customers  for  any  compensation 
other  than  that  which  is  stated  in  its  schedule  of 
rates  and  charges  which  is  noT7  on  file  xjith  the  Board 
of  Supervisors  in  file  number  213-62,  unless  an  applica- 
tion for  modification  has  been  approved  in  the  manner 
hereinafter  set  forth,  both  in  the  instance  of  any 
application  for  an  initial  modification  and  in  the  in- 
stance of  any  subsequent  application  or  applications  for 
modification. 
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"Any  proposed  modification  of  such  schedule  shall 
be  filed  with  the  Clerk  of  the  Board  of  Supervisors  of 
the  City  before  any  such  modification  may  become  effec- 
tive. Within  a  period  of  ninety  (90)  days  the  Board  of 
Supervisors  shall,  after  public  hearing  and  notifica- 
tion to  the  Grantee,  act  by  ordinance  to  approve  or  dis- 
approve, in  whole  or  in  part,  said  proposed  modification. 
Any  modification  of  said  schedule  or  part  thereof  which 
is  approved  by  the  Board  of  Supervisors  shall  not  be  put 
into  effect  until  sixty  (60)  days  after  final  passage  of 
the  ordinance  giving  such  approval.   No  proposed  modifi- 
cation of  any  schedule  can  be  put  into  effect  if  same 
shall  have  been  disapproved  by  the  Board  of  Supervisors; 
provided,  that  an  application  filed  pursuant  to  this 
section  and  denied  in  whole  or  in  part  may  be  renevjed 
subsequent  to  six  (6)  months  after  the  date  of  disap- 
proval of  said  application. 

"City  and  Grantee  agree  tha-  the  rates  and  charges 
fixed  by  the  Grantee,  which  are  promulgated  either  ini- 
tially or  as  a  result  of  the  above  designated  procedure, 
shall  not  be  arbitrary,  unreasonable  or  unjustly  dis- 
criminatory." 

Section  7  of  the  franchise  provides  for  the  exercise  in 
the  option  of  the  City  of  the  remedy  of  forfeiture  or  of  any 
other  right  or  remedy  given  to  the  City  by  law  in  the  event  of 
the  failure  of  the  franchise  holder  to  eliminate  or  obviate  a 
violation  of  the  franchise  V7ithin  ninety  days  after  service  of 
the  notice  of  violation  upon  it.  This  section  reads  as  follows: 

"Section  7.  This  franchise  may  be  forfeited,  in 
the  option  of  the  City,  upon  the  failure  or  refusal 
of  the  Grantee,  its  successors  or  assigns,  to  observe 
the  terms  and  conditions  of  this  franchise.  Such 
forfeiture  may  be  exercised  by  service  of  written 
notice  upon  the  Grantee,  its  successors,  or  assigns, 
of  failure  to  observe  the  terms  and  conditions  hereof, 
and  upon  the  refusal,  within  ninety  (90)  days,  to 
eliminate  and  obviate  such  failure  or  violation.   In 
the  event  of  any  such  failure  or  violation,  the  City 
may  sue  in  its  o\m.   name  in  the  manner  provided  by  lav7 
for  the  forfeiture  of  this  franchise  without  the  neces- 
sity of  resorting  to  proceedings  in  quo  v^/arranto,  and 
the  exercise  of  said  remedy  of  forfeiture  shall  not 
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preclude  exercise  of  any  other  right  or  remedy  given 
to  the  City  by  law,  whether  exercised  concurrently  or 
subsequently. 

In  regard  to  the  complaint  which  you  have  received, 
it  should  be  noted  that  the  complaint  raises  possible  issues  of 
violation  of  the  rights  of  an  individual  property  owner  and  also 
of  the  departure  from  published  rates  and  charges.   If  such 
charges  can  be  substantiated,  it  is  possible  that  a  violation 
of  the  franchise  could  be  determined  to  exist.   It  is  ray  opinion 
that  you  as  Chief  Administrative  Officer  are  empowered  to  investi- 
gate and  evaluate  the  charges  in  order  to  determine  whether  any 
violation  of  the  franchise  has  taken  place,  and  if  you  find  that 
a  violation  exists,  same  should  be  reported  to  the  Board  of  Super- 
visors for  whatever  action  it  may  take  within  its  discretion  under 
section  7  of  the  franchise.   Furthermore,  since  a  departure  from 
published  rates  and  charges  would  affect  the  amount  of  the  fran- 
chise and  permit  fee  payable  to  the  City  and  County,  the  Controller 
should  also  be  consulted  in  connection  with  the  investigation  and 
determination  of  the  facts  regarding  such  a  franchise  violation. 
If  grounds  exist,  a  report  from  the  Controller  should  also  be 
obtained  for  the  guidance  of  the  Board  of  Supervisors, 

If  you  need  further  assistance  regarding  any  legal 
matters  which  further  arise  in  connection  with  this  matter, 
please  communicate  with  me  and  I  shall  be  pleased  to  furnish  same. 

Very  truly  yours, 


HMD 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  67-53-A 


July  10,  1967 


Mr.  Robert  J,  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Charter  Sec.  92;  Power  of  Board 

of  Supervisors  to  require  Depart- 
mental Public  Hearing  as  Part  of 
Procedure  Regarding  Sales  of  Real 
Property 

Dear  Mr,  Dolan: 

You  ask  for  our  advice  concerning  the  content  of  a 
letter  dated  June  20,  1967,  to  the  Board  of  Supervisors  from  the 
San  Francisco  Planning  and  Urban  Renei^al  Association  (SPUR)  "request- 
ing that  the  Public  Utilities  Commission  be  instructed  by  formal 
resolution  of  the  Board  of  Supervisors  to  hold  fully  noticed  public 
hearings  on  any  significant  proposal  to  sell  watershed  land." 
Specifically,  you  ask  that  we  advise  the  Finance  Committee  if  the 
Board  may  legally  take  the  requested  action. 

It  must  be  pointed  out  that  we  will  not  attempt  to  attach 
special  importance  to  SPUR's  reference  to  any  "significant"  pro- 
posal to  sell  watershed  land.   Firot,  we  cannot  speculate  between 
such  proposal  as  might  be  "significant"  and  such  proposal  as  might 
be  something  other  or  less  than  "significant .''   In  addition,  the 
conclusions  which  will  be  expressed  herein  are  independent  of  any 
such  qualification  as  might  be  suggested  by  attempting  to  distin- 
guish between  a  "significant"  proposal  and  one  that  was  something 
other  than  that.   We  have  taken  SPUR's  use  of  the  word  "significant" 
to  mean  that  the  proposal  for  sale  involve  sizeable,  as  opposed  to 
minimal,  areas  of  watershed  land.   We  do  not  believe  that  the 
question  of  the  Board's  power  in  the  respects  under  consideration 
is  in  any  way  affected  by  the  area  or  extent  of  the  watershed  land 
being  considered  for  sale. 

Regarding  the  basic  issue  suggested  by  SPUR,  and  put  to 
me  by  your  request  for  advice,  it  is  my  view  that  the  Board  of 
Supervisors  may  legally  take  the  questioned  action.   By  virtue  of 
the  provisions  of  Charter  Section  92,  power  is  given  to  the  Board 
of  Supervisors,  on  the  recommendation  of  the  department  responsible 
for  the  administration  of  any  real  property,  to  authorize,  by 
ordinance,  the  sale  of  such  real  property  upon  a  determination  by 
the  Board  of  Supervisors  that  the  public  interest  or  necessity 
demands,  or  will  not  be  inconvenienced  by,  such  sale. 
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It  will  be  noted  that  Section  92  places  the  major  power 
regarding  sales  of  real  property  with  the  Board  of  Supervisors,  and 
the  power  of  the  officer,  board  or  commission  departmentally  in 
control  of  such  property  is  limited,  in  the  sale  process,  to  recom- 
mending to  the  Board  of  Supervisors  that  the  property  be  sold„ 

Consistent  with  this  Charter  dispersal  of  power  in  real 
property  sale  procedures,  it  is  within  the  authority  of  the  Board 
of  Supervisors  to  require  that  a  public  hearing  be  held  at  the 
administrative  or  departmental  level  as  a  necessary  preliminary  to 
the  recommendation  of  the  controlling  department  to  the  Board  that 
the  property  be  sold. 

In  our  opinion,  the  Board  may  exercise  the  power  in 
question  either  by  resolution  or  ordinance,  but  it  would  seem 
preferable  to  enact  an  ordinance  as  an  amendment  to  Chapter  23 
(Real  Property  Transactions)  of  the  Administrative  Code,  This 
enactment,  in  my  opinion,  could  be  broadly  inclusive  of  real  pro- 
perty under  the  control  of  all  departments  of  the  City  and  County, 
or  could  be  limited  to  watershed  landL  under  the  jurisdiction  of 
the  Public  Utilities  Commission,   It  would  seem  that  the  latter 
properties  under  the  control  of  the  PUC  present  a  sufficiently 
unique  situation  to  allow  legislation  to  reach  them  alone. 

Special  reference  must  be  made  to  SPUR's  request  of  the 
Board  of  Supervisors  that  public  hearing  be  required  concerning  the 
200  acres  of  watershed  land  currently  proposed  "to  be  used  as  a 
college  campus  site,"  Contrary  to  SPUR's  belief,  the  200  acres  in 
question  are  not  to  be  sold  to  the  state  college  system,  but  will 
be  condemned  by  the  college  authorities  under  the  power  of  eminent 
domain  made  available  to  them  pursuant  to  provisions  of  state  law 
found  in  the  Education  Code,  the  Government  Code  and  the  Code  of 
Civil  Procedure.   Our  Board  of  Supervisors  has  no  power  to  exercise 
in  connection  with  such  eminent  domain  litigation  to  be  brought 
upon  behalf  of  the  state  college  system. 

Should  additional  advice  be  desired  upon  these  matters, 
I  remain  at  the  disposal  of  the  Board. 

Very  truly  yours. 


WPB  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  Mo.  67-54-A 


July  14,  1967 


Honorable  Joe  Beeman 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Re:   Promotional  Examination  for  Employees  on 
Disability  Transfer 

Dear  Supervisor  Beeman: 

This  is  in  reply  to  your  le'iter  of  June  7,  1967,  request- 
ing legislation  to  provide  that  employees  on  disability  transfer 
may  be  eligible  to  take  promotional  examinations  in  the  classifi- 
cations to  which  they  are  transferred. 

Section  156  of  the  Charter  provides  that  a  civil  service 
employee  who  is  incapable  by  reason  of  age,  accident  or  other  dis- 
ability from  performing  the  duties  of  his  position  may  be  trans- 
ferred to  a  position  within  his  capacity.   That  section  also 
contains  the  following  restrictive  language  to  employees  on  dis- 
ability transfer: 

"...  but  such  position  shall  not  be  in  a  classifica- 
tion having  a  higher  compensation  schedule  than  the  one 
from  which  he  is  transferred,  and  his  compensation  shall 
not  thereafter  be  increased  beyond  the  maximum  salary 
for  the  classification  to  which  such  employee  is  trans- 
ferred, nor  in  any  event  shall  his  salary  be  increased 
to  equal  the  salary  such  employee  would  have  received  had 
he  remained  in  his  former  position;  ..."   (Emphasis  added) 

The  emphasized  portion  of  Section  156  has  the  effect  of 
setting  the  maximum  salary  of  the  employee  within  the  classifica- 
tion to  which  he  is  transferred.  The  transferred  employee  is, 
therefore,  prohibited  from  taking  promotional  examinations  because 
any  promotion  requires  a  change  in  classification  and  compensation 
which  are  proscribed  by  Section  156.   Accordingly,  an  amendment  to 
Section  156  would  be  necessary  to  authorize  employees  on  disability 


Letter  Opinion  No.  67-54-A 


Honorable  Joe  Beeman 


'2- 


July  14,  1967 


transfers  to  participate  in  promotional  examinations. 

We  have  prepared  and  enclose  for  your  consideration  a 
form  of  charter  amendment  to  authorize  employees  on  disability 
transfers  to  take  promotional  examinations. 

Very  truly  yours, 


MCK 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  Mo,  67-55-A 


July  17,  1967 


Mr.  Norbert  L.  Lyon,  Foreman 

Grand  Jury 

469  City  Hall 

San  Francisco,  California 


Subject 


Dear  Mr.  Lyon: 


Grand  Jury  -  Expenditure  of  Funds 
for  Survey  of  County  Offices 


This  refers  to  your  letter  of  July  13,  1967,  in  which 
you  ask  advice  concerning  the  following  questions: 

"Should  the  Grand  Jury  require  a  survey  of  any 
department  of  the  City  and  County  what  is  the  pro- 
cedure and  what  is  the  amount  that  could  be  expended 
by  the  Grand  Jury  under  the  Code?   If  the  amount  of 
the  survey  was  in  excess  of  the  maximum  allowed  under 
the  Code,  what  then  would  be  the  procedure?" 

In  California  the  Grand  Jury  only  has  that  power,  whether 
for  investigation  or  the  hiring  of  experts  and  other  personnel, 
which  has  been  conferred  by  statute. 

With  respect  to  the  hiring  of  experts  and  assistants, 
Section  926  of  the  Penal  Code  is  controlling.   It  provides  that 
the  Grand  Jury  may,  at  an  agreed  compensation  and  the  approval 
of  the  court,  hire  experts  and  a&sistr:nts  where  necessary  for 
the  purpose  of  annually  making  an  examination  of  the  accounts 
and  records  of  all  county  offices  or  to  make  an  examination  at 
any  time  of  the  books  and  records  of  any  special  purpose 
assessing  or  taxing  district.   Section  926  does  not  limit  the 
amount  that  can  be  expended  for  an  examination  of  the  books 
and  records  of  county  offices,  but  does  limit  the  amount  to 
$7500.00  annually  with  respect  to  examination  of  the  books  and 
records  of  a  special  assessing  or  taxing  district  unless  the 
amount  above  the  limitation  is  also  approved  by  the  Board  of 
Supervisors . 

As  heretofore  indicated,  experts  and  assistants  can  only 
be  hired  for  the  limited  purpose  set  forth  in  Section  926.   For 
example,  it  would  not  be  an  authorized  expenditure  of  funds  for  a 
Grand  Jury  to  hire  experts  to  survey  and  report  on  the  equipment 
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needs  of  county  offices,   (See  County  of  Fresno  v.  Roberson^ 
Martin  &  Company,  124  Cal.App.2d  Supp.  888.) 

Where  the  Grand  Jury  has  employed  experts  and  assistants 
at  an  agreed  compensation  approved  by  the  court,  then  the 
Treasurer  is  authorized  to  pay  such  expense  out  of  the  general 
fund  upon  warrants  drawn  by  the  Controller  upon  written  order  of 
the  Judge  of  the  Superior  Court. 

You  are  so  advised. 

Very  truly  yours, 


EAB  THOMS  M,  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  67-56-A 


July  17,  1967 


Kr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Social  Security  Coverage  for  Temporary 
and  Limited  Tenure  Employees 

Dear  Mr.  Dolan: 

You  have  inquired  as  to  whether  social  security  coverage 
could  be  extended  to  temporary  or  limited  tenure  employees  of  the 
City  and  County  by  ordinance  and  asked  for  a  draft  of  an  appropriate 
ordinance  if  such  legislative  action  is  proper. 

In  City  Attorney's  Opinion  No.  1450,  dated  June  20,  1960, 
my  predecessor  advised  that  a  proposal  to  extend  social  security 
coverage  to  employees  of  the  City  and  County  who  are  not  members  of 
the  P.etirement  System  could  be  validly  enacted  by  ordinance.  The 
proposal  referred  to  in  Opinion  No.  1450  is  currently  being  con- 
sidered by  the  Board's  Legislative  and  Personnel  Committee. 

Those  temporary  and  limited  tenure  employees  who  are 
members  of  the  Retirement  System  are  presently  covered  by  social 
secuiity.   Those  temporary  and  limited  tenure  employees  who  are 
excluded  from  membership  in  the  R.etirement  System  (San  Francisco 
Administrative  Code,  Sees.  16.42,  16.43)  would  be  included  within 
the  group  covered  by  the  proposed  ordinance  referred  to  in  Opinion 
No,  1450,  and,  for  this  reason,  no  additional  legislation  is 
necessary  at  this  time. 

Very  truly  yours, 


JJS  THOMAS   M.    O'CONNOR 

City  Attorney 


Letter  Opinion  Mo.  67-57-A 


July  20,  1967 


Honorable  Jack  Morrison 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   City  Rent  Supplement  Program; 

Validity  of  Proposal  to  Devote  Tax 
Increment  Derived  from  Completed 
Redevelopment  Projects  Thereto 

Dear  Supervisor  Morrison: 

You  have  requested  advice  concerning  the  possibility 
and  propriety  of  a  proposal  that  all  or  a  specified  portion  of 
the  property  tax  increment  derived  from  completed  urban  redevel- 
opment and  urban  renewal  projects  be  devoted  to  a  city- sponsored 
rent  supplement  program  to  assist  in  the  relocation  of  low-income 
families  displaced  by  such  projects. 

Article  XIII,  Section  19,  of  the  State  Constitution 
authorizes,  and  Sections  33670-33673  inclusive,  of  the  Health  and 
Safety  Code  provides  for  the  allocation  of  taxes  levied  on  prep* 
erty  involved  in  a  redevelopment  project  for  certain  specified 
purposes , 

In  brief,  the  foregoing  provides  that  if,  after  a  rede- 
velopment project  has  been  approved,  the  assessed  value  of  tax- 
able property  in  the  project  area  increases,  the  taxes  levied  on 
such  property  in  the  project  area  which  normally  would  go  to  the 
appropriate  taxing  agency  are  divided  between  the  taxing  agency 
and  the  redevelopment  agency  as  follows:   the  taxing  agency 
receives  the  same  amount  of  money  it  would  have  received  under  the 
assessed  valuation  existing  at  the  time  the  project  was  approved, 
and  the  additional  money  resulting  from  the  increase  in  assessed 
valuation  is  placed  in  a  special  fund  of  the  redevelopment  agency 
to  pay  the  principal  and  interest  on  loans,  money  advanced  to,  or 
indebtedness  incurred  by  the  redevelopment  agency  to  finance  the 
redevelopment  project.  When  the  loans,  advances  and  indebtedness 
have  been  paid,  then  all  moneys  thereafter  received  from  taxes 
upon  the  project  property  are  paid  to  the  respective  taxing 
agencies. 
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Other  than  the  foregoing  there  is  no  provision  in  law 
authorizing  an  allocation  of  taxes  levied  on  taxable  property  in 
a  redevelopment  project  or  authorizing  a  taxing  authority  to 
earmark  the  additional  money  it  may  receive  from  an  increase  in 
valuation  of  the  property  in  a  redevelopment  project  for  a  contin- 
uing program  such  as  is  contemplated  herein. 

However,  there  appears  to  be  no  provision  of  the  City 
Charter  or  of  general  law  prohibiting  an  annual  appropriation  of 
funds  to  provide,  under  proper  controls,  for  a  program  such  as  is 
contemplated  herein  to  assist  in  providing  adequate  housing  for 
low- income  families  displaced  from  their  homes  in  an  urban  rede- 
velopment or  urban  renewal  project  area,   (See  City  Attorney's 
Opinions  Mo.  64-30,  dated  December  30,  1964,  and  No.  67-27-A, 
dated  May  11,  1967.) 

Very  truly  yours. 


JJS 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  67-58-A 


July  24,  1967 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Power  of  Board  of  Supervisors 
to  Levy  Taxes  on  Banks  and 
Insurance  Companies 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  July  IS,  1967  letter  reading 
as  follows: 

"Under  date  of  July  13,  a  communication  was  directed 
to  you  transmitting  the  request  of  Supervisor  Morrison 
for  preparation  of  legislation  amending  Part  III  of  the 
Municipal  Code  to  provide  for  tax  levies  on  business 
activities  mentioned  in  Table  20,  Page  85,  of  the  Arthur 
D,  Little's  Tax  Study. 

"Supplementing  said  communication.  Supervisor  Morrison 
asks  that  you  investigate  and  advise  whether  or  not  the 
Board  of  Supervisors  has  the  power  to  tax  banks  and  in- 
surance companies. 

"Inasmuch  as  a  tentative  meeting  has  been  scheduled 
for  Wednesday,  July  26,  your  reponse  prior  to  that  time 
will  be  appreciated." 

Banks  are  exempt  from  local  taxation  except  for  taxes  upon 
their  real  property  under  the  provisions  of  Article  XIII,  Section  16, 
subdivision  1(a)  of  the  Constitution  of  the  State  of  California 
which  read: 

"Sec,  16.1.   (a)   Banks,  including  national  banking 
associations,  located  within  the  limits  of  this  State, 
shall  annually  pay  to  the  State  a  tax,  at  the  rate  to  be 
provided  by  law  according  to  or  measured  by  their  net  in- 
come, which  shall  be  in  lieu  of  all  other  taxes  and  licenses, 
state,  county  and  municipal,  upon  such  banks,  or  the  shares 
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thereof,  except  taxes  upon  their  real  property  and, 
when  permitted  by  the  Congress  of  the  United  States 
with  respect  to  national  banking  associations,  motor 
vehicle  and  other  vehicle  registration  license  fees 
and  any  other  tax  or  license  fee  imposed  by  the  State 
upon  vehicles,  motor  vehicles  or  the  operation  thereof." 

Insurance  companies  are  likewise  exempt  from  local  taxa- 
tion except  for  taxes  upon  their  real  property  under  the  provisions 
of  Article  XIII,  Section  14-4/5,  subdivision  (f)  which  read: 

"(f)   The  tax  imposed  on  insurers  by  this  section  is 
in  lieu  of  all  other  taxes  and  licenses,  state,  county, 
and  municipal  upon  such  insurers  and  their  property, 
except: 

(1)   Taxes  upon  their  real  estate." 


Other  exceptions  follow  which  are  not  material  here. 

You  are  accordingly  advised  that  the  Board  of  Supervisors 
is  without  power  to  tax  banks  and  insurance  companies.   (See: 
Southern  Trust  Co.  v.  City  of  Los  Angeles,  168  Cal ,  762;  Hughes  v. 
City  of  Los  Angeles,  168  Cal.  764.) 

Very  truly  yours, 


TJB 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  67-59-A 


July  27,  1967 


Honorable  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Re:  San  Francisco  Ballet  Co.  --  Claim  for 
Refund  of  Taxes,  1965-66,  1966-67,  on 
Lot  22,  Block  1449  --  378  -  18th  Avenue 

Dear  Mr,  Dolan: 

On  April  24,  1967,  at  the  dir'jction  of  the  Finance  Committee, 
you  referred  the  above  claim  to  me  for  my  recommendation.  The 
refunds  claimed  are: 

1965-66        $1716.86; 

1966-67       $1713.50. 

I  recommend  that  the  Board  order  that  these  taxes  be  re- 
funded in  accordance  with  the  provisions  of  §§5096,  214  and  268  of 
the  Revenue  and  Taxation  Code, 

This  recommendation  is  based  on  my  opinion  that  the  San 
Francisco  Ballet  Co.,  fulfills  the  requirement  for  tax  exemption 
set  forth  in  §214  of  the  Revenue  and  Taxation  Code  as  recently 
construed  by  the  Supreme  Court  in  Stockton  Civic  Theater  v.  Board 
of  Supervisors,  66  A.C.  1.   That  decision  reversed  a  San  Joaquin 
County  Superior  Court  judgment  denying  the  Stockton  Civic  Theater 
recovery  of  1963  taxes  paid  under  protest,  after  the  District  Court 
of  Appeal  in  what  appeared  to  be  a  well-reasoned  opinion  (55  Cal. 
Rptr.  193)  had  affirmed  the  Superior  Court's  judgment. 

The  Supreme  Court  held  that  Stockton  Civic  Theater  (a  non- 
profit corporation  which  produced  popular  plays  and  musical  comedies, 
e.g.,  "Detective  Story,"  ''Mr.  Roberts,"  "The  Rainmaker,"  "Bus  Stop," 
"Teahouse  of  the  August  Moon,"  "Cat  on  a  Hot  Tin  Roof,"  "Once  Upon 
a  Mattress"  --  55  Cal. Rptr.  195,  col.  1)  as  a  matter  of  law  was 
entitled  to  the  so-called  "welfare  exemption"  granted,  on  certain 
conditions,  by  Revenue  and  Taxation  Code  §214  to  property  used 
exclusively  for  "religious,  hospital,  scientific,  or  charitable 
purposes"  owned  and  operated  by  community  chests,  funds,  foundations. 
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or  corporations  organized  and  operated  for  such  purposes.   The 
Supreme  Court  held  that  the  expression  "charitable  purposes''  was  to 
be  broadly  construed  (66  A.C.  6-8)  and  that  the  Stockton  Civic 
Theater  was  organized,  and  its  property  was  used  exclusively,  for 
charitable  purposes;  and  further  that  (66  A.C.  11),  "the  corporate 
purposes  made  it  abundantly  clear  that  plaintiff's  assets  are 
impressed  with  a  charitable  trust.   Accordingly  any  successor  would 
be  required  to  devote  the  assets  to  charitable  purposes."  Hence 
the  property  was  "irrevocably  dedicated"  to  charitable  purposes 
within  the  requirement  of  subdivision  6  of  §214  of  the  Revenue  and 
Taxation  Code. 

In  the  Stockton  case  the  Supreme  Court  said  (66  A.C.  3): 

"The  purposes  of  plaintiff  nonprofit  corporation, 
as  set  forth  in  its  articles  of  incorporation,  are  to 
foster  and  stimulate  interest  in  drama  and  music  by  the 
production  of  plays,  musicals,  light  opera,  and  operettas; 
to  gather,  receive,  study  and  disseminate  information 
concerning  plays,  playwriting,  acting,  direction  and 
production  techniques;  and  to  unite  for  mutual  benefit 
persons  interested  in  participating  in  those  activities 
generally  carried  on  by  civic  theatre  groups. 

"The  articles  of  incorporation  also  provide  that 
the  corporation  is  formed  for  purposes  other  than  pecuniary 
gain,  that  no  dividends  or  pecuniary  profits  shall  be 
declared  or  inure  to  the  members  of  the  corporation,  that 
no  financial  gain  shall  accrue  to  any  member  in  the  conduct 
of  the  business  of  the  corporation,  and  that  upon  dissolution 
the  assets  remaining  after  payment  of  debts  shall  be  dis- 
tributed 'to  any  charitable  or  civic  institution  or  organiza- 
tion in  the  sole  discretion  of  the  directors.'" 

Here  the  San  Francisco  Ballet  Co.,  is  a  nonprofit  corpo- 
ration and  Articles  2  and  6  of  its  articles  of  incorporation 
provide: 

"2.   The  primary  and  specific  purposes  for  which 
said  corporation  is  formed  are  to  develop  and  advance  the 
art  of  ballet  dancing  in  all  of  its  forms,  and  particularly, 
to  organize  and  maintain  a  company  of  highly  trained 
dancers  to  perform  and  give  dance  concerts  and  other 
exhibitions,  on  stage,  television  and  other  places,  and 
to  produce,  direct,  and  finance  all  such  performances,  to 
operate  a  school  for  the  teaching  of,  and  for  educating 
and  instructing  persons  in  the  art  of  ballet  dancing 
and  its  affiliated  arts  in  all  their  forms,  including 
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music,  choreography,  pantomime,  drama,  and  scenic  effects, 
and  to  arouse  public  interest  in  the  art  of  dancing  and 
the  affiliated  arts,  including  music,  choreography, 
pantomime,  drama,  scenic  effects,  and  the  study  and 
practice  of  those  arts,  and  to  assist  in  and  develop 
such  educational  and  cultural  activities  as  may  be 
associated  with  such  purposes," 

"6.  This  corporation  shall  not  have  any  corporate 
stock  and  shall  not  be  organized  for  pecuniary  gain,  and 
no  member  thereof  shall  receive  any  profits,  dividends  or 
other  gains  therefrom,  nor  shall  any  such  profits,  divi- 
dends or  gains  be  distributed  to  any  member  thereof.  All 
property  of  this  corporation  shall  constitute  and  be  a 
trust  fund  to  be  devoted  wholly  and  exclusively  to  the 
use  and  benefit  of  the  corporation  and  to  the  attainment 
of  its  objectives." 

In  my  opinion  no  logical  distinction  can  be  drawn  between 
the  Stockton  case  and  this  one.   Hence  the  Stockton  case  should  be 
followed.   (Auto  Equity  Sales  Co.  v,  Superior  Court,  57  Cal.2d  450, 
455.) 

The  Tax  Collector  has  advised  me  that  both  installments  of 
the  1965-66  taxes  and  the  first  installment  of  1966-67  taxes  were 
paid  under  protest,  but,  irrespective  of  this,  payment  under  pro- 
test is  not  a  condition  precedent  to  prosecution  of  a  claim  for 
refund  before  the  Board  of  Supervisors  under  Revenue  and  Taxation 
Code  §5096.   (Stewart  etc.  Co,  v.  County  of  Alameda,  142  Cal.  660.) 

The  Assessor's  Office  advises  me  that  the  San  Francisco 
Ballet  filed  an  exemption  affidavit  in  both  1965  and  1966. 

A  form  of  resolution  ordering  the  refund  is  attached. 

Very  truly  yours. 


GEB 


THOMAS  M,  O'CONNOR 
City  Attorney 
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July  23,  1967 


Honorable  Joe  Beeman 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 


'  > 


s 


P.e:   Separate  Guard  Force  for  the 
Brundage  Art  Collection 

Dear  Supervisor  Beeman: 

This  is  in  reply  to  your  letter  of  June  13,  1967, 
inquiring  whether  legislation  would  be  necessary  to  establish  a 
separate  guard  force  fo:.  the  Brundage  Art  Collection  at  the 
de  Young  Museum. 

Each  board  and  commission  has  the  power  to  'prescribe 
reasonable  rules  and  regulations  .  .  .  for  the  conduct  and  govern- 
ment of  its  officers  and  employees,"  (section  19,  Charter).   Thus, 
the  Board  of  Trustees  of  the  de  Young  Museum  may,  under  section 
19  of  the  Charter,  assign  any  of  the  existing  guard  force  to 
exclusively  guard  the  Brundage  Art  Collection.   No  legislation 
would  be  necessary  to  accomplish  this. 

If  the  Board  of  Trustees  determines  that  security  of 
the  Brundage  Art  Collection  requires  duties  and  responsibilities 
not  encompassed  within  the  classification  and  duties  of  the  exist- 
ing museum  guard  positions  it  may  initiate  a  request  for  the 
creation  of  new  positions  under  the  procedures  established  by 
section  143  of  the  Charter. 


You  are  thus  advised. 


MCK 


Very  truly  yours. 


THOMAS  M.  O'CONl^IOR 
City  Attorney 


Letter  Opinion  No.  67-61-A 


August  21,  1967 


Mr.  Basil  Healey 

P^egistrar  of  Voters 

155  City  Hall 

San  Francisco,  California 

Subject:   Initiative  Petition  for  Declaration 
of  Policy  to  Cease  Fire  and  Withdraw 
U.  3.  Troops  from  Vietnam  Not  Proper 
Subject  Matter  for  Vote  by  Electorate 

Dear  Mr.  Healey: 

This  refers  to  your  letter  of  August  13,  1967,  in  which 
you  request  an  opinion  concerning  whether  a  declaration  of  policy 
set  out  in  an  initiative  petition  can  be  placed  on  the  ballot  for 
a  vote  by  the  electorate.   The  declaration  reads  as  follows: 

"It  is  the  policy  of  the  people  of  the  City  and 
County  of  San  Francisco  that  there  be  an  ioiaiediate 
cease  fire  and  withdrawal  of  U.  3.  Troops  from 
Vietnam  so  that  the  Vietnamese  people  can  settle 
their  own  problems.'" 

Section  179  of  the  Charter  provides  for  the  types  of 
legislation  which  may  be  submitted  to  the  voters  of  the  City  and 
County  of  San  Francisco  for  adoption  or  rejection  by  initiative 
petition.   Section  175  of  the  Charter  provides  in  part  as  follows: 

''The  registered  voters  shall  have  power  to  pro- 
pose by  petition,  and  to  adopt  or  to  reject  at  the 
polls,  any  ordinance,  act  or  other  measure  which  is 
within  the  power  conferred  upon  the  board  of  super- 
visors to  enact,  or  any  legislative  act  which  is 
within  the  power  conferred  upon  any  other  board, 
commission  or  officer  to  adopt,  or  any  amendment  to 
the  charter.   Such  ordinance,  act,  charter  amendment 
or  other  measure  may  be  so  proposed  by  filing  with 
the  registrar  a  petition  setting  forth  said  measure 
in  full,  signed  by  registered  voters  of  the  city  and 
county  as  many  in  number  as  the  percentages  herein- 
after required  of  the  entire  vote  for  all  candidates 
for  the  office  of  mayor  cast  at  the  last  preceding 
regular  municipal  election. 
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''Any  declaration  of  policy  may  be  submitted  to  the 
electors  in  the  manner  provided  for  the  submission  of 
ordinances;  and  when  approved  by  a  majority  of  the  qual- 
ified electors  voting  on  said  declaration,  it  shall 
thereupon  be  the  duty  of  the  board  of  supervisors  to 
enact  an  ordinance  or  ordinances  to  carry  such  policies 
or  principles  into  effect,  subject  to  the  referendum 
provisions  of  this  charter." 

This  office  has  consistently  held*  that  in  order  for 
declaration  of  policy  to  appear  on  the  ballot  and  be  adopted  or 
rejected  at  the  polls ^  it  must  concern  a  legislative  matter  which 
is  within  the  power  of  the  Board  of  Supervisors  to  enact  and  put 
into  effect  as  an  ordinance  which  is  subject  to  the  referendum 
provisions  of  the  Charter.   (See  Opinion  No.  64=15,  dated  August 
5,  1964.)   I  therefore  conclude  that  the  declaration  contained  in 
the  petition  may  not  be  placed  on  the  ballot  for  the  reason  that 
this  declaration  is  not  a  legislative  matter  within  the  power  con- 
ferred upon  the  Board  of  Supervisors  to  enact  and  put  into  effect. 

In  the  event  that  proponents  seek  to  have  petitions 
filed  with  you  for  the  puipose  of  certification  and  placement  of 
the  measure  on  the  ballot  for  vote  by  the  electorate,  you  should 
refuse  to  accept  the  petitions  for  filing  in  your  office. 

You  are  so  advised. 

Very  truly  yours, 


THOiMAS  M.  O'CONNOR 
City  Attorney 


*  City  Attorney  Opinions  No.  4219,  Dec.  20,  1948;  No.  134, 
March  23,  1950;  No.  7S3=A,  Feb.  18,  1954;  No.  1531, 
April  17,  1961. 
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September  5 5  1967 


Honorable  Jack  Morrison 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Power  of  Board  of  Supervisors 
in  setting  the  tax  rate 

Dear  Supervisor  Morrison: 

This  is  in  response  to  your  request  for  an  opinion  as 
to  the  validity  of  the  motion  adopted  by  the  Finance  Committee  to 
arbitrarily  reduce  the  City  and  County  tax  rate  from  $5.843230  to 
$5.00  at  its  meeting  of  August  30,  1967. 

Section  78  of  the  Charter,  relating  to  the  tax  levy, 
provides  in  part  as  follows: 

''On  or  before  the  15th  day  of  September  of  each 
year,  the  board  of  supervisors  by  ordinance  shall  levy 
a  tax,  the  estimated  proceeds  of  which,  together  with 
the  total  amount  of  receipts  and  revenues  estimated 
to  be  received  from  all  sources,  will  be  sufficient  to 
meet  all  appropriations  made  by  the  annual  appropriation 
ordinance  .  .  .  .'• 

Section  1.19  of  the  San  Francisco  Administrative  Code 
provides  as  follows: 

'In  order  to  comply  with  the  time  limitation  set 
forth  in  Section  IZ   of  the  Charter,  the  Controller  is 
hereby  authorized  and  directed  to  prepare  and  submit 
to  the  Board  of  Supervisors  not  later  than  August  28 
of  each  year,  an  ordinance,  designated  the  Annual  Tax 
Rate  Ordinance,  providing  for  the  levying  of  a  tax,  the 
estimated  proceeds  of  which,  together  with  the  total 
amount  of  receipts  and  revenues  estimated  to  be  received 
from  all  sources^  v/ill  be  sufficient  to  meet  all  appro- 
priations made  by  the  Annual  Appropriation  Ordinance. 
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"As  a  prerequisite  to  the  levying  of  a  tax  p\ir- 
suant  to  Section  lit   of  the  Charter,  the  Controller  is 
further  authorized  and  directed,  concurrently  and  in 
conjunction  with  the  submission  of  the  Annual  Tax  Rate 
Ordinance,  to  prepare  and  submit  to  the  Board  of  Super- 
visors, without  reference  or  amendment  to  the  annual 
budget,  an  amendment  to  the  Annual  Appropriation  Ordi- 
nance to  effect  necessary  adjustments  pursuant  to 
Section  78  of  the  Charter  and  other  requirements." 

jection  1.19  of  the  San  Francisco  Administrative  Code, 
supra,  authorizes  and  directs  the  Concrollev  to  prepare  the  Annual 
Ta:.:  Rate  Ordinance  and  submit  it  to  the  Board  of  Supervisors,  but 
Section  7C  of  the  Charter,  supra,  imposes  the  duty  of  fixing  the 
tax  rate  upon  the  Bosrd  of  Supervisors. 

The  fixing  of  the  tax  rate  is  the  final  step  in  the 
budget  and  fiscal  procedure  of  the  City  and  County  that  commences 
months  in  advance  of  such  step  and  involves  the  time  and  efforts 
of  many  City  and  County  officers  and  employees.   (Charter  Sees. 
69-7uj  inclusive.) 

Not  later  than  February  1st  of  each  year,  each  department 
and  office  of  the  City  and  County  must  file  with  the  Controller  a 
detailed  budget  estimate  (Sec.  69).   Not  later  than  March  1st  of 
each  year  the  Controller  must  consolidate  such  budget  estimates 
and  trancmit  the  same  to  the  Mayor  together  with  a  summary  and 
recapitulation  of  such  budget  estimates,  segregated  by  separate 
departments  or  offices  or  units  thereof,  or  by  purpose  for  non- 
departmental  expenditures  and  arranged  according  to  classification 
of  objects  of  expenditures  to  show  the  amount  of  proposed  expendi- 
ture:; and  estimated  revenues  in  comparison  with  the  current  and 
previous  fiscal  year's  e^-penditures  and  revenues.  At  the  same  time 
he  also  submits  (1)  statements  showing  revenues  and  other  receipts, 
including  the  estimated  unencumbered  surplus  in  any  item  or  fund 
at  the  beginning  of  the  ensuing  fiscal  year,  segregated  according 
to  specific  or  general  purposes  to  V7hich  such  revenues  or  receipts 
are  legally  applicable,  for  the  last  complete  fiscal  year  and  for 
the  first  six  months  of  the  current  fiscal  year,  with  estimates 
thereof  for:  the  last  six  months  of  the  current  fiscal  year,  to- 
gether vjith  estimates  of  such  revenues  and  receipts  for  the  ensuing 
fiscal  year;  (2)  statements  of  the  amounts  required  tor  interest 
on,  and  sinking  fund  or  redemption  of,  each  outstanding  bond  issue, 
and  for  tax  judgments,  and  other  fix'^d  charges,  together  with 
estimates  of  interest  required  on  bonds  to  be  solo  during  the  ensu- 
ing fiscal  year,  and  statements  of  the  City's  authorized  debt,  and 
judgments  outstanding  at  the  time  the  budget  estimates  are  sub- 
mitted (Sec.  69). 
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The  Mayor  then  reviews  the  budget  estimates  and  may 
increases  decrease  or  reject  any  item  subject  to  certain  exceptions 
not  pertinent  herein  (3ec.  69). 

Not  later  than  April  15th  each  year,  the  Mayor  must 
transmit  to  the  Board  of  Supervisors  the  consolidated  budget  esti- 
mates and  a  proposed  budget  for  the  City  and  County  for  the  ensuing 
fiscal  year,  including  a  detailed  estimate  of  all  revenues  of  each 
department  and  an  estimate  of  the  amount  required  to  meet  bond 
interest,  redemption  and  other  fixed  charges  of  the  City  and  County, 
and  the  revenues  applicable  thereto.  At  the  same  time,  the  Mayor 
submits  to  the  Board  a  draft  of  the  Annual  Appropriation  Ordinance 
prepared  by  the  Controller,  for  the  ensuing  fiscal  year,  based  on 
the  proposed  budget.   Both  the  proposed  budget  and  the  draft  Annual 
Appropriation  Ordinance  must  be  published  in  the  official  newspaper 
(3ec.  72). 

The  Board  of  Supervisors  must  then  consider  the  proposed 
budget  and  proposed  appropriation  ordinance  and  hold  public  hear- 
ings thereon.  The  Boavd  may  decrease  or  reject  any  item  contained 
in  the  proposed  budget  but  its  power  to  increase  or  add  items  is 
limited  in  certain  respects  not  pertinent  herein.  Not  earlier  than 
May  15th,  nor  later  than  June  1st,  the  Board  must  adopt  the  pro- 
posed budget  as  submitted  or  amended  and  pass  the  necessary  appro- 
priation ordinance  (Sec.  72).   The  several  amounts  of  estimated 
revenue  and  proposed  eicpenditures  contained  therein  thereupon 
become  appropriated  for  the  ensuing  fiscal  year  to  and  for  the 
several  departments,  bureaus,  offices,  utilities,  boards  and  com- 
missions, and  for  the  purposes  specified,  and  each  department  for 
which  an  expenditure  appropriation  has  been  made  is  authorized  to 
use  the  money  so  appropriated  for  the  purpose  specified  in  the 
appropriation  ordinance,  and  within  the  limits  of  the  appropriation. 

During  the  period  the  foregoing  steps  are  being  taken 
with  respect  to  the  annual  budget  and  appropriation  ordinance,  the 
Assessor,  in  compliance  with  the  provisions  of  the  Revenue  and 
Ta::ation  Code,  is  preparing  the  local  assessment  roll,  which  lists 
all  the  property  he  is  required  to  assess  and  the  value  thereof. 
As  soon  as  he  completes  the  same  he  is  required  to  deliver  it  to 
the  Controller  (Revenue  and  Taxation  Code  Sec.  617).   Immediately 
after  the  third  Monday  in  August  the  State  Board  of  Equalization 
transmits  to  the  Controller  an  assessment  roll  shov^ing  the  assess- 
ments made  by  it  of  state  assessed  property  in  the  City  and  County 
(E.evenue  and  Taxation  Code  Sec.  756). 

Thereafter,  on  or  before  the  28th  day  of  August  of  each 
year,  the  Controller  prepares  and  submits  the  Annual  Tax  Rate 
Ordinance  to  the  Board  of  Supervisors  pursuant  to  Section  1.19  of 
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the  3an  Francisco  Administrative  Code  and  the  stage  is  finally  set 
for  the  fixing  of  the  tax  rate  by  the  Board  pursuant  to,  and  within 
the  limitations  set  fo.-th  in,  Section  78  of  the  Charter,  supra, 
i.e.,  that  the  amount  of  the  tax,  together  with  the  total  amount 
of  receipts  and  revenues  estimated  to  be  received  from  all  other 
sources,  must  be  sufficient  to  meet  all  appropriations  made  by  the 
Annual  Appropriation  Ordinance. 

Concurrent  with  its  consideration  of  the  Annual  Tax  R.ate 
Ordinance  and  prior  to  action  thereon,  the  Board  must  consider  and 
pass  an  amendment  to  the   Annual  Appropriation  Ordinance  effecting 
necessary  adjustments  thereof  pursuant  to  Section  78  of  the  Charter 
and  other  requirements.   Upon  passage  of  this  amendment  "the  fiscal 
terms  of  the  Annual  Appropriation  Ordinance  .  .  .  are  automatically 
fiiced  beyond  the  power  of  change  by  any  amendment''  (Sullivan  v. 
McKinley ,  14  Cal.  2d  113,  117).   The  total  amount  of  the  assessment 
roll  is  also  at  this  time,  for  all  intents  and  purposes  pertinent 
herein,  a  fixed  sum  not  subject  to  change  by  any  action  of  the 
Board  of  Supervisors. 

Accordingly,  the  only  area  in  which  the  Board  may  exercise 
its  independent  judgment  in  fixing  the  tax  rate  is  in  the  area  of 
estimated  receipts  and  revenues  from  all  other  sources.   Your 
estimates  are  necessarily  based  first  on  those  contained  in  the 
Annual  Budget  and  Appropriation  Ordinance  however  as  they  represent 
the  annual  legislative  method  for  the  basic  fiscal  functioning  of 
the  City  and  County,  as  pointed  out  in  detail  hereinabove.   To  be 
valid  and  to  conform  to  your  Charter  duty  to  levy  a  tax  sufficient 
to  meet  all  appropriations  made  by  the  Annual  Appropriation  Ordi- 
nance, your  estimate  of  revenues,  if  it  is  to  alter  that  contained 
in  the  Annual  Appropriation  Ordinance,  must  be  based  solely  and 
sounaly  upon  facts  justifying  the  change  and  cannot  be  an  arbi- 
trarily chosen  sum.   Any  change  in  the  revenue  estimates  therefore 
must  be  obviously  based  upon  facts.  This  change  tnust  not  be  an 
arbitrary  one  nor  mere  conjecture  in  order  to  be  valid  and  to 
conform  to  the  mandate  of  Section  78.   In  view  of  the  factual  esti- 
mates which  form  the  basis  of  the  ordinance  as  presently  drafted, 
it  appears  to  me  that  any  change  in  these  revenue  estimates  should 
likewise  be  based  upon  facts  demonstrating  the  inaccuracy  of  those 
estimates  submitted  to  you  by  the  Controller. 

The  Controller's  function  here  is  advisory  only  in  nature. 
His  work  has  been  done  at  your  request  and  is  only  for  your  assis- 
tance.  The  estimate  of  revenue  for  this  ordinance  is  your  respon- 
sibility, not  that  of  the  Controller;  but  as  he  is  primarily  the 
revenue  estimating  officer  of  the  City  and  County  I  advise  that  any 
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stuay  of  these  estimates  for  the  purpose  of  alteration  be  based 
soundly  and  with  extreme  care  on  well  authenticated  factl.   In 

f^^t   !"''%   /''T?'''.'^^E^^'=^°^^"^^^  or  arbitrary  disregard  of 
facts,  the  Controller's  figures  should  be  accepted. 


You  are  thus  advised. 


Very  truly  yours, 


JJS 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:  Proposed  Transfer  of  Surpluses 

in  Utilities  Fund  to  General  Fund 

Dear  Mr.  Dolan: 

This  is  in  reference  to  your  letter  of  September  S,  1957, 
relating  to  a  recommendation  of  the  Finance  Committee  that  a  pro- 
posed ordinance  amending  the  Annual  Appropriation  Ordinance  be 
further  amended  so  as  to  provide  for  the  transfer  of  surpluses 
in  the  amounts  of  $1,500,000  existing  in  VJater  Operating  Fund, 
and  $800,000  existing  in  San  Francisco  International  Airport 
Operating  Fund  to  the  credit  of  the  General  Fund  pursuant  to  the 
provisions  of  Section  129  of  the  Charter  which  reads  as  follows: 

"SECTION  129,   If  any  accumulation  in  the  sur- 
plus fund  of  any  utility  shall,  in  any  fiscal  year,  exceed 
twenty-five  per  cent  of  the  total  expenditures  of  such 
utility  for  operation,  repairs  and  maintenance  for  the 
preceding  fiscal  year,  such  excess  may  be  transferred  by 
the  board  of  supervisors  to  the  general  fund  of  the  city 
and  county,  and  such  amount  shall  be  deposited  by  the 
commission  with  the  treasurer  to  the  credit  of  such 
general  fund." 

In  connection  with  the  foregoing,  you  have  requested  a 
written  opinion  as  follows :   (The  questions  are  answered  in  the 
order  set  out  in  your  letter  except  that  the  question  designated 
as  (d)  in  your  letter  is  answered  before  the  question  designated 
as  (c).) 

(a)  At  the  present  date,  is  there  in  existence  a  surplus 
fund  of  the  San  Francisco  International  Airport?  Of  the  Can 
Francisco  VJater  Deoartment? 


Letter  Opinion  No.  67-63-A 


Mr.  Robert  J.  Dolan  -  2  -  September  11,  1967 


At  the  present  date,  there  is  not  in  existence  a  surplus 
fund  of  either  the  San  Francisco  International  Airport  or  the  San 
Francisco  Water  Department.   Section  127  of  the  Charter,  relating 
to  operating  expenses  and  reserves,  provides  that  appropriations 
from  the  receipts  of  each  utility  operated  by  the  Public  Utilities 
Commission  "shall  be  made  for  the  following  purposes  for  each  such 
utility  in  the  order  named,  viz:   (a)  for  the  payment  of  operating 
expenses,  oension  charges,  and  proportionate  payments  to  such 
compensation  and  other  insurance  and  accident  reserve  funds  as 
the  commission  [Public  Utilities  Commission]  or  the  board  of 
supervisors  may  require;  (b)  for  repairs  and  maintenance;  (c)  for 
reconstructions  and  replacements  as  hereinafter  described;  (d)  for 
the  paj'ment  of  interest  and  sinking  funds  on  the  bends  issued  for 
acquisition,  construction,  or  extensions;  (e)  for  extensions  and 
improvements,  and  (f)  for  a  surplus  fund," 

Accordingly,  a  surplus  fund  of  any  utility  operated  by 
the  Public  Utilities  Commission  comes  into  existence  only  after 
an  appropriation  of  the  receipts  for  such  utility  has  been 
appropriated  for  a  surplus  fund  pursuant  to  Section  127.   Inasmuch 
as,  at  the  present  time,  no  such  appropriation  from  the  receipts 
of  the  San  Francisco  Water  Department  and  the  San  Francisco  Inter- 
national Airport  has  been  made,  there  is  no  surplus  fund  in  exist- 
ence for  either  of  these  utilities  within  the  meaning  of  Sections 
127  and  129  of  the  Charter. 

(b)   If  such  a  surplus  fund  does  exist,  with  sufficient 
accumulations,  may  the  Board  of  Supervisors  on   ^;onaay  (September 
11,  1957)  by  amending  the  Annual  Appropriation  Ordinance,  transfer 
the  excess  therein  to  the  general  fund? 

In  view  of  my  answer  to  (a)  above  that  such  surplus  fund 
does  not  exist,  (b)  is  moot. 

(d)  May  the  Board  create  such  a  surplus,  either  in  its 
adoption  of  the  budget  and  enactment  of  the  Annual  Appropriation 
Crdinance,  or  at  another  time  during  the  fiscal  year,  in  either 
case  without  the  prerequisites  of  Commission  recommendation  and 
Mayor's  approval  mandatory? 

With  respect  to  the  first  part  of  your  question,  Section 
69  of  the  Charter,  in  part,  requires  the  executive  of  the  Public 
Utilities  Commission  to  file  with  said  Commission  a  separate 
budget  estimate  for  each  utility  under  its  control  in  such  detail 
as  shall  be  required  on  uniform  blanks  furnished  by  the  Controller. 
Thereafter,  the  Commission  is  required  to  hold  public  hearings  on 
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the  respective  budget  proposals  and  not  later  than  February  1st  of 
each  year  file  with  the  Controller  for  check  as  to  form  and  com- 
pleteness two  copies  of  clie  budget  estimates  as  approved. 

Pursuant  to  Section  127  of  the  Charter  the  budget  estimate 
for  each  utility  must  shew  appropriations  from  the  receipts  from 
such  utility  for  the  purposes  shown  and  in  the  order  set  forth  in 
said  section.   In  the  evont  apprcpriations  from  such  funds  are 
made  for  the  purposes  set  forth  in  Section  127  (a)  through  (e) 
for  each  respective  utility  and  an  excess  exists,  the  excess,  to 
the  extent  it  represents  an   ^ctMal  existing  surplus,  must  be 
appropriaced  for  the  purpose  set  forth  in  Section  127  (f),  i.e., 
for  a  surplus  fund  for  that  rerpective  utility.  To  the  extent 
such  excess  represents  estimated  revenues  and  receipts,  it  is 
not  a  surplus.   (See  City  Attomaj-'s  Opinion  No.  3/8,  dated  June 
I,  1951.) 

Section  72  of  the  Charter  requires  the  Controller  to  pre- 
pare a  draft  of  the  annual  appropriation  ordinance  frr  the  Mayor 
to  submit  to  the  Board  cf  Supervisors  at  the  time  he  submits  the 
budget  estimates  and  the  proposed  budget  to  said  Beard,   In  pre- 
paring said  draft,  the  Controller  must  base  it  on  the  proposed 
budget  and  include  therein  such  provisions  and  detail  as  to 
furnxsh  an  adequate  basis  for  fiscal  and  accounting  control  by 
the  Controller  of  each  revenue  and  expenditure  appropriation 
item  for  the  ensuing  fiscal  year. 

In  my  opinion,  if  the  Board  in  its  consideration  of  the 
proposed  budget  pursuant  to  Section  72,  and  proposed  appropria- 
tion ordinance  finds  that  the  budget  estimate,  proposed  budget 
and  proposed  appropriation  ordinance  do  not  set  forth  an  appro- 
priation from  the  receipts  of  any  utility  operated  by  the  Public 
Utilities  Coimnission  for  a  surplus  fund  pursuant  to  Section  127 
of  the  Charter,  the  Board  may  direct  the  Controller  to  ascertain, 
if,  in  fact,  such  a  surplus  does  exist  and  the  amount  thereof, 
and  amend  the  budget  as  adopted  and  the  annual  appropriation 
ordinance  as  enacted  to  reflect  the  same  without  the  prerequisites 
of  Commission  recommendation  and  the  Mayor's  approval. 

With  respect  to  the  second  part  of  your  question,  it  is 
my  opinion  that  the  same  rule  applies  at  the  present  time  when 
the  Board  has  before  it  for  consideration  the  ordinance  which 
amends  the  annual  appropriation  ordinance, 

(c)   If  such  a  surplus  fund  does  not  exist,  may  the  Board 
on  Monday  create  it,  by  ordinance,  (1)  on  its  own  volition,  or 
(2)  only  on  the  recommendation  of  the  Public  Utilities  Commission 
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and  approval  by  the  Mayor,  as  specified  for  a  supplemental 
appropriation  ordinance  in  Charter  Section  80? 

As  indicated  in  my  answers  to  (a)  and  (d)  hereinabo''-e, 
in  my  opinion,  although  such  a  surplus  does  not  exist  in  the 
sense  contemplated  in  Charter  Section  127,  the  Board  may  create 
such  a  surplus  fund  to  the  extent  indicated  in  (d)  hereinabove 
without  the  recommendation  of  the  Public  Utilities  Commission  or 
approval  by  the  Mayor  as  specified  for  a  supplemental  appropria- 
tion ordinance  in  Charter  Section  80. 

(e)  May  unappropriated  balances  in  a  utility's  accounts 
be  designated  a  surplus  fund  by  action  of  the  Board  of  Supervisors, 
at  any  time,  independent  of  Commission  recommendation  and  Mayoral 
approval? 

To  the  extent  that  unappropriated  balances  in  a  utility's 
account  include  estimates  of  revenues  and  receiots  to  be  received 
in  the  current  fiscal  year,  it  is  my  opinion  that  such  unappropri- 
ated balances  may  not  be  designated  a  surplus  fund  of  said  util- 
ity's account  by  action  of  the  Board  of  Supervisors.   (See  City 
Attorney's  Cpinion  No.  378,  dated  June  1,  1951.)   See  my  answer 
to  (d)  above  as  to  the  proper  time  to  determine  the  existence  of 
utility  suroluses. 

(f)  In  the  absence  of  such  Commission  recommendation  and 
Mayoral  approval,  what,  if  any,  action  may  be  taken  or  generated 
by  the  Board  of  Supervisors  so  that  the  requisite  excess  of  a 
utility's  unaporopriated  balances  may  be  placed  in  a  surplus  fund 
and  thereafter  transferred  to  the  general  fund  of  the  City  and 
County? 

In  view  of  my  answer  to  (e)  hereinabove  that  unaporopriated 
balances,  as  such,  are  not  subject  to  transfer,  this  question  is 
moot. 

(g)  Does  either  agency,  i.e.,  the  Commission  (with  the 
Mayor),  or  the  Board  of  Supervisors,  possess  the  exclusive  power 
of  determining  the  unappropriated  balances  in  a  utility's  accounts 
constitute  a  surplus  which  is  available  for  appropriation  to  a 
surplus  fund? 

In  my  opinion,  neither  the  Commission  (with  the  Mayor) 
nor  the  Board  of  Supervisors  possesses  exclusive  power  of  determin- 
ing that  unappropriated  balances  in  a  utility's  accounts  constitute 
a  surplus  which  is  available  for  appropriation  to  a  surplus  fund. 
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In  the  first  instance,  the  Commission  has  the  nower 
(Charter  Sec.  59)  and  the  duty  (Charter  Sec.  127)  to  make  this 
determination  subject  to  review  by  the  Controller  as  to  forrn  and 
completeness.   (Charter  Sec.  59.) 

Thereafter,  the  Board  in  its  consideration  of  the  pro- 
posed budget  and  draft  annual  appropriation  ordinance  pursuant  to 
Charter  Section  72,  may  consider  the  determination  made  in  this 
respect  by  the  Commission  and,  subject  to  the  limitations  con- 
tained in  Charter  Section  127,  has  power  to  amend  the  proposed 
budget  and  amend  the  draft  appropriation  ordinance  accordingly. 


You  are  thus  advised. 


Very  truly  yours. 


THGMAS  M.   O'CONNOR 
JJS  City  Attorney 
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Mr.  Robert  J,  Dolan 

Cleric  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Proposed  Initiative  Charter  Amendment, 
Section  78;  Effect  Thereof  on  Related 
Sections  of  Charter 

Dear  Mr.  Dolan: 

This  is  in  response  to  the  request  of  Supervisor  Francois 
for  an  opinion  as  to  the  anticipated  effect  on  related  sections 
of  the  Charter  of  the  initiative  proposal  to  amend  Section  78  of 
the  Charter  to  provide  for  a  maximum  t-is;  rate  of  $6.15  and  to 
eliminate  some  of  the  present  exceptions  thereto. 

Section  78  now  provides  for  a  maximum  tax  rate  of  $1.65  on 
each  $100.00  valuation  of  the  property  assessed  in  and  subject  to 
taxation  by  the  City  and  County,  and  excludes  from  the  tax  rate 
limit  the  following  items: 

(1)  State  taxes,  and  taxes  for  the  interest  and  sinking  fund 
on  bonded  indebtedness  of  the  City  and  County; 

(2)  The  cost  of  constructing,  maintaining  and  improving: 

^a)  Schools, 

(b)  Libraries, 

'c)  Parks  and  squares, 

jd)  Playgrounds, 

.f)  Streets,  sewers  and  buildings; 

(2)   (e)   The  cost  of  maintaining  a  symphony  orchestra; 
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(3)   The  cost  of: 

fa)   Elections, 

(b)  Civil  service, 

(c)  Obligations  imposed  by  state  legislative  or 
constitutional  enactment, 

(d)  Obligations  imposed  by  vote  of  the  people 
of  the  City  and  County, 

The  proposed  amendment  increases  the  present  Charter  maximum 
tax  limit  from  $1.65  to  $6„15  and  excludes  from  the  tax  rate  limit 
the  items  set  forth  in  the  proposal  as  follows: 

(1)  State  taxes,  and  taxes  for  the  interest  and  sinking  fund  on 
bonded  indebtedness  of  the  City  and  County,  whether  such 
taxes  or  bonded  indebtedness  is  created  before  or  after 
the  effective  date  of  the  Charter  amendment; 

(2)  Any  cost  or  expenditures  of  any  other  governmental  entity 
empov7ered  to  levy  or  which  can  legally  compel  the  Board  of 
Supervisors  to  levy  property  taxes  on  property  assessed  in 
and  subject  to  taxation  by  the  City  and  County,  v;hether  or 
not  such  governmental  entity  exists  on  the  effective  date 
of  the  Charter  amendment; 

(3)  Obligations  imposed  by  state  legislative  or  constitutional 
enactment ; 

(4)  Obligations  imposed  by  vote  of  the  people  of  the  City  and 
County  after  the  effective  date  of  the  Charter  amendment. 

Thus,  under  the  proposed  amendment  the  cost  of  the  follow- 
ing items,  which  are  presently  excluded  in  the  computation  of  the 
existing  Charter  maximum  tax  rate  of  $1,65,  would  be  included  in 
the  computation  of  the  proposed  rate  of  $6.15: 

(2)   The  cost  of  constructing,  maintaining  and  improving: 

(b)  Libraries, 

(c)  Parks  and  squares, 

(d)  Playgrounds, 

(f)   Streets,  sewers  and  buildings; 

(2)   (e)   The  cost  of  maintaining  a  symphony  orchestra; 
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(3)   The  cost  of: 

(a)  Elections, 

(b)  Civil  service, 

(d)   Obligations  imposed  by  vote  of  the  people  prior 
to  the  effective  date  of  the  amendment. 

The  minimum  tax  rate  amounts  that  are  required  to  be  levied 
by  the  existing  provisions  of  Section  78  of  4  cents  on  each  $100.00 
of  assessed  valuation  for  libraries,  10  cents  for  parks  and  squares, 
7  cents  for  playgrounds,  1/2  cent  for  the  symphony  orchestra  and 
1/2  cent  for  civil  service  are  required  to  be  levied  in  the  same 
minimum  amounts  by  the  initiative  proposal.   However,  whereas  these 
amounts  are  excluded  from  the  present  maximum  of  $1.65,  they  would 
be  included  in  the  $6.15  maximum  under  the  proposed  amendment. 

State  taxes  and  taxes  for  the  interest  and  sinking  fund 
on  bonded  indebtedness  of  the  City  and  County  would  continue  as 
exceptions  to  the  maximum  tax  rate  as  above  noted,  but  the  amend- 
ment adds  a  new  provision  to  Section  78  which  would  require  that 
revenues  from  the  "purchase  and  use  (sales)  tax"  be  applied  first 
to  bond  interest  and  redemption  before  any  property  tax  revenues 
are  used  for  this  purpose. 

The  exclusion  from  the  proposed  maximum  rate  of  $6.15  of  the 
costs  or  expenditures  of  other  governmental  entities  V7hlcb  can 
legally  levy  or  compel  the  Board  of  Supervisors  to  levy  property 
taxes  for  their  benefit  would  relate  to  entities  such  as  the  San 
Francisco  Unified  School  District,  the  Bay  Area  Rapid  Transit 
District,  and  the  Bay  Area  Air  Pollution  Control  District,  The 
taxes  levied  for  these  entities  are  now  excluded  from  the  existing 
Charter  maximum  rate  specifically  as  to  schools,  and  generally  as 
to  all  three  by  reason  of  the  existing  exclusion  of  obligations 
imposed  by  state  legislative  or  constitutional  enactment. 

The  existing  exclusion  of  obligations  imposed  by  state 
legislative  or  constitutional  enactment  is  continued  without  change 
of  language  in  the  proposed  amendment  and  the  cost  of  obligations 
presently  or  hereafter  imposed  by  state  legislative  or  constitu- 
tional enactment  would  continue  as  exclusions  from  the  proposed 
mciximum  rate  of  $("-.15. 

With  reference  to  the  exclusion  from  the  existing  maximum 
rate  of  $1.65  of  obligations  imposed  by  vote  of  the  people  of  the 
City  and  County,  the  proposed  amendment:  would  limit  this  exclusion 
from  the  new  proposed  rate  to  obligations  imposed  by  vote  of  the 
people  of  the  City  and  County  "after  the  effective  date  of  the 
amendment,"  The  cost  of  obligations  imposed  by  vote  of  the  people 
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prior  to  the  effective  date  of  the  amendment  would  be  included  in 
the  computation  of  the  new  maximum  rate  under  the  language  of  the 
proposal . 

As  to  the  effect  of  the  initiative  proposal  on  other  sec- 
tions of  the  Charter  if  it  is  adopted  by  the  electorate,  the 
proposal  specifically  provides  that  "this  section  shall  control 
other  provisions  of  the  Charter  which  may  conflict  in  any  way  with 
its  provisions."   Such  language  has  been  held  to  limit  the  extent 
to  which  any  existing  but  conflicting  enactment  shall  cease  to 
operate  --  that  is,  it  repeals  the  older  enactment  to  the  extent 
tnat  it  is  actually  inconsistent  with  the  new  enactment  leaving  in 
force  only  those  provisions  that  are  consistent  therewith. 
(Simonton  v,  Eldorado  Co.,  22  Cal .  554.) 

I  am  unaware  of  any  other  provisions  of  the  Charter  that 
would  necessarily  conflict  with  the  proposed  amendment  to  Section 
73  if  it  is  adopted.   However,  the  amendment  relates  to  fiscal 
budgeting  of  the  operations  of  the  City  and  County  and  the  question 
of  conflict  could  arise  in  particular  situations  in  connection 
with  the  adoption  of  the  budget  and  appropriation  ordinances  and 
the  making  of  provision  for  mandatory  Charter  expenditures.   Such 
questions  when  they  arise  will  have  to  be  determined  at  the  time 
on  the  basis  of  the  particular  factual  situation  presented. 


You  are  thus  advised. 


Very  truly  yours. 


TJB 


THOMAS   M.    O'CONNOR 
City  Attorney 


Letter  Opinion  Ho.  67-65-A 


September  14,  1967 


Mr,  Robert  J,  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Temporary  Closing  of  Alley; 

Location  near  Sloat  Boulevard 
and  35th  Avenue 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  August  24,  1967  letter  reading 
as  follows: 

"The  Fire,  Safety  and  Police  Committee  has  pending 
a  request  for  the  temporary  closing  of  an  alley  north 
of  the  First  United  Presbyterian  Church  property, 
1740  Sloat  Boulevard,  from  35th  Avenue  to  a  point  about 
120  feet  easterly. 

"The  committee  has  held  three  meetings  in  an  en- 
deavor to  come  to  some  conclusion.  At  their  last 
meeting  the  Department  of  Public  Works  was  asked  for 
some  historical  background  of  the  alley.   A  copy  of 
a  letter  from  the  department  is  attached. 

"The  committee  would  now  like  to  have  your  opinion 
as  to  whether  it  is  legal  if  this  request  were  to  be 
granted.  Also,  since  this  alley  is  unpaved,  would  the 
City  and  County  be  liable  in  any  v;ay  to  personal 
injuries  if  it  were  used  as  a  playground." 

The  attachment  to  the  letter  from  the  Department  of  Public 
Works  states: 

"The  unnamed  alley  was  offered  for  dedication  by  the 
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subdivider  of  Pinelake  Park  Subdivision  together  with 
other  streets  within  the  subdivision  and  the  dedication 
was  accepted  by  Resolution  No.  27,191  (new  series)  of 
the  Board  of  Supervisors,  adopted  April  29,  1927.   The 
Subdivision  Map  was  recorded  May  3,  1927  in  Map  Book  'L', 
pages  20  to  23  in  the  office  of  the  Recorder." 

It  appears  from  the  above  information  furnished  by  the  Department 
of  Public  Works  that  the  area  in  question  has  the  legal  status  of 
a  dedicated  public  street.  The  Board  of  Supervisors  has  the  legal 
power  to  order  the  temporary  closing  of  a  public  street  but  in  so 
doing  it  may  not  deprive  the  abutting  property  owners  of,  or 
snb&cantially  interfere  with,  their  constitutional  right  of  ingress 
£.rJ  egrass  v\?iuhout  first  p<i5'ing  compensation  for  any  damage  sus- 
tained by  the  property  owners  by  reason  of  such  deprivation  or 
interference  unless  the  closing  is  ordered  in  the  exercise  of  the 
police  power  to  promote  the  public  health,  safety  or  general  welfare, 
(See  Charter  Section  V^\    City  Attorney's  Opinions  Kos.  3997A, 
dated  August  13,  19'-;  7;  V>1^   dated  March  22,  1950;  Simpson  v.  City 
of  Los  Angeles,  4  Cai.2d  60;  Section  1,  Article  XIV,  Constitution 
of  the  State  of  California.)   Whether  or  not  any  damage  will  be 
sustained  by  the  property  ovmers  by  reason  of  the  closing,  and  if 
so,  the  extent  thereof  is  to  be  determined  in  the  first  instance 
by  the  Board  of  Supervisors  but  if  the  property  owners  are  not 
satisfied  with  such  determination  they  may  have  the  issue  determined 
by  a  court  or  a  jury, 

I  cannot  furnish  a  categorical  answer  to  jrour  question  as 
to  whether  the  City  and  County  would  be  li?.ble  in  any  way  to 
personal  injuries  if  the  street  area  were  used  as  a  playground. 
Generally  speaking,  the  City  is  liable  for  injuries  caused  by  the 
dangerous  condition  of  public  property  if  there  exists  in  the 
particular  case  the  requisite  conditions  of  liability  set  forth  in 
the  Governmertal  Public  Liability  Act,  Sections  310  to  996.6  of 
the  Government  Code.   Each  case  muot  necessarily  be  determined  on 
its  particular  facts.   r«cx>'ever,  the  clceing  of  this  particular 
unimproved  streat  for  playground  purposas  '^ould  unquestionably 
increase  the  City's  exposure  to  such  liability  and  if  the  closing 
is  ordered  the  City  should  be  protected  by  public  liability 
insurance. 

Very  truly  yours, 

T,^P  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No.  67-66-A 


September  15,  1967 


Honorable  Joe  Beetnan 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Proposed  Initiative  Petition  re 

Hours  of  Sale  of  Meat  and  Poultry; 
Effect  of  Recent  Legislation 
Enacted  by  Board  of  Supeirvisors 
Thereupon 

Dear  Supervisor  Beetnan: 

This  is  in  response  to  your  letter  of  September  14,  1967, 
in  which  you  enclose  a  copy  of  an  initiative  petition  to  enact  an 
ordinance  which  would  repeal  those  sections  of  the  Health  Code 
which  prohibit  the  sale  of  fresh  meat  and  poultry  in  the  City  and 
County  between  the  hours  of  6:00  p.m.  and  7:00  a.m.,  and  on  Sundays 
and  holidays. 

Based  upon  the  assumption  that  sufficient  signatures  are 
obtained  on  this  petition  and  the  further  assumption  that  the 
Board  of  Supervisors  finally  passes  a  pending  amendment  to  the 
Health  Code  which  extends  the  time  for  the  sale  of  fresh  meat  and 
poultry  to  7:00  p.m.  daily,  you  have  requested  an  opinion  on  the 
following  questions: 

(1)  Would  passage  of  the  pending  amendment  in  any  way 
invalidate  the  effectiveness  of  any  of  the  signatures  acquired 
prior  to  the  last  date  to  file  the  initiative  petition? 

In  my  opinion,  passage  of  the  pending  amendment  would  not, 
in  any  way,  invalidate  any  of  the  signatures  acquired  prior  to  the 
last  date  to  file  the  initiative  petition. 

Section  179  of  the  Charter  provides,  in  part,  that  the 
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registered  voters  shall  have  power  to  propose  by  petition  any 
ordinance  which  is  within  the  power  conferred  upon  the  Board  of 
Supervisors  and  that  such  crdinanca  tray  be  so  proposed  by  filing 
with  the  Registrar  a  petition  setting  forth  said  measure  in  full 
signed  by  the  requisite  number  of  registered  voters.  The  initiative 
petition,  setting  forth  as  it  does,  in  full,  an  ordinance  repealing 
the  existing  ordinances  which  prohibit  the  sale  of  meat  and  poultry 
between  certain  designated  hours,  proposes  an  ordinance  which  is 
within  the  powers  conferred  upon  the  Board  of  Supervisors  (Cal. 
Const,  Art.  XI,  Sec.  11;  Charter  Sees.  2,  9)  and  hence,  would  be 
valid  despite  any  amendments  of  the  existing  ordinances  enacted  by 
the  Board  of  Supervisors  prior  to,  or  even  subsequent  to,  the  last 
date  to  file  the  initiative  petition, 

(2)  Would  passage  of  the  pending  amendment  by  the  Board  of 
Supervisors  in  any  way  affect  the  placing  of  the  initiative 
petition  on  the  November  1967  ballot? 

Again,  in  my  opinion,  the  ansv/er  is  no.  As  set  forth  in 
Section  179  of  the  Charter,  if  the  proponents  propose  and  file  a 
petition  setting  forth  in  full  an  ordinance  which  is  within  the 
power  conferred  upon  the  Board  of  Supervisors  and  said  petition  is 
signed  by  the  requisite  number  of  registered  voters  then  said 
measure  must  be  submitted  by  the  Registrar  to  a  vote  of  the  elec- 
torate (Charter  Sec,  182)  despite  any  action  by  way  of  amendment 
to  the  existing  ordinance  by  the  Board  of  Supervisors  prior  to  said 
election, 

(3)  If  the  initiative  is  successful,  would  passage  of  the 
pending  amendment  by  the  Board  of  Supervisors  in  any  way  effect  t.ie 
purpose  of  the  initiative,  i.e,,  that  of  repealing  in  its  entirety 
the  Health  Code  sections  as  amended? 

In  my  opinion,  the  ansv^er  to  this  question  is  also  in  the 
negative.   In  view  of  the  provisions  of  Section  179  of  the  Charter 
mentioned  in  answer  to  (1)  and  (2)  hereinabove,  the  initiative;,  if 
successful,  would  be  tantamount  to  the  Board  of  Supervisors  enacting 
an  ordinance  repealing  the  then  existing  ordinances  prohibiting  the 
sale  of  meat  and  poultry  between  the  hours  of  7: 00  p.m.  and  7:00 
a„m.,  and  on  Sundays  and  holidays,  an  ordinance  which  is  within  the 
power  of  the  Board  of  Supervisors  to  enact. 

You  are  advised  accordingly. 

Very  truly  yours, 

JJS  THOMAS  M.  O'CONNOR 

City  Attorney 


Letter  Opinion  No,  67-67-A 


August  2,  1967 


Honorable  Thomas  J,  Cahill 

Chief  of  Police 

Hall  of  Justice 

350  Bryant  Street 

San  Francisco,  California 

Subject:   Designation  of  San  Francisco  General 

Hospital  as  county  hospital  for  treat- 
ment of  narcotic  addicts 

Dear  Chief  Cahill: 

You  have  requested  my  advice  as  to  whether  Section  3100.6 
of  the  vJelfare  and  Institutions  Code  requires  that  the  Board  of 
Supervisors  designate  San  Francisco  General  Hospital  as  a  county 
hospital,  as  well  as  other  suitable  institutions,  for  the  detention 
and  examination  of  actual  or  potential  narcotic  addicts. 

Section  3100,6  of  the  Welfare  and  Institutions  Code  pro- 
vides, in  part,  as  follows: 

"Any  peace  officer  who  has  reasonable  cause  to 
believe  that  a  person  is  addicted  to  the  use  of  nar- 
cotics or  by  reason  of  the  repeated  use  of  narcotics 
is  in  imminent  danger  of  becoming  addicted  to  their 
use  may  take  the  person,  for  his  best  interest  and 
protection,  to  the  county  hospital  or  other  suitable 
medical  institution  designated  by  the  board  of  super- 
visors of  the  county."   (Emphasis  added.) 

"Or"  is  ordinarily  used  as  a  disjunctive  that  marks  an 
alternative,  generally  corresponding  to  "either  this  or  that."   It 
is  often  used  to  indicate  that  one  of  two  courses  must  be  adopted. 
(See:   Barker  Bros.,  Inc.  v.  Los  Angeles.  10  Cal.  2d  603,  606; 
Holman  v".  Santa  Cruz  County,  91  Cal.  App.  2d  502,  520.)  Therefore, 
it  appears  that  it  was  intended  that  a  person  described  in  Section 
3100.6  is  to  be  taken  to  the  county  hospital,  San  Francisco  General 
Hospital  in  this  instance,  in  the  absence  of  the  designation  of 
another  suitable  medical  institution  by  the  board  of  supervisors. 

You  have  also  asked  whether  the  county  hospital  would  be 
required  to  accept  such  person  for  treatment.   Under  Section  3100.6 
the  superintendent  of  the  hospital  may  admit  such  person  upon  the 
written  application  of  the  peace  or  health  officer.   Ordinarily, 
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"may'"  is  construed  as  permissive,  but  it  can  also  be  construed  as 
mandatory  where  the  object  to  be  obtained  compels  such  construction 
or  where  that  construction  is  necessary  to  give  effect  to  the  legis- 
lative intent  or  policy.   (See  45  Cal.  Jur.  2d5  Statutes,  Section 
157,  pp.  658-660.)   In  the  instant  matter,  it  appears  to  be  the 
legislative  intent  to  obtain  the  commitment  of  narcotic  addicts  to 
narcotic  detentions  and  rehabilitation  facilities  for  treatment. 
In  such  case,  in  my  opinion,  the  word  "may"  must  be  read  as  manda- 
tory, for  in  no  other  way  could  the  ultimate  objective  of  treatment 
be  reached. 

You  are  advised,  therefore,  that  such  person,  upon  written 
application  by  a  peace  o:.  health  officer,  must  be  admitted  to  the 
county  hospital  for  purposes  of  determining  whether  the  person  is 
addicted  to  the  use  of  narcotics  or  is  in  imminent  danger  of  becom- 
ing addicted  to  their  use  for  the  purpose  of  referral  to  the  dis- 
trict attorney  for  commitment  proceedings  in  the  superior  court, 
pursuant  to  Section  3100.6. 

Very  truly  yours, 


THOMAS  M.  O'CONWOE 
EAB  City  Attorney 


Letter  Opinion  No.  67-68-A 


August  3,  1967 


Supervisor  John  A.  Ertola 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Re:   Jitney  Owners  Association  -  Purchase 

of  permits  under  Section  1036  of  Police 
Code  for  purposes  of  retiring  them 

Dear  Supervisor  Ertola: 

You  have  requested  an  opinion  as  to  whether  it  is  legally 
possible  for  the  Jitney  Owners  Association  to  purchase  from  per- 
mittees permits  required  for  the  operation  of  jitney  buses,  and 
then  to  retire  said  permits. 

Article  16  of  the  Police  Code  is  entitled  "Regulations 
for  Motor  Vehicles  for  Hire."   Sections  1075  through  1081  in 
Article  16  should  be  considered  as  applying  to  ''any  motor  vehicle 
engaged  in  the  business  of  or  used  for  transporting  passengers  for 
hire  .  .  ."  (Section  1075).   This  would,  by  definition,  include 
jitney  buses. 

It  should  first  be  noted  that  Section  1073  of  the  Police 
Code  provides  in  part:   "If  the  Police  Commission  finds  from  its 
investigation  and  hearing  that  public  convenience  and  necessity 
justify  the  operation  of  the  motor  vehicle  or  motor  vehicles  for 
which  licenses  or  permits  are  requested  ...  it  shall  thereupon 
issue  to  said  applicant  a  certificate  of  public  convenience  and 
necessity  and  the  Police  Department  of  the  City  and  County  of  San 
Francisco  shall  thereupon  issue  to  said  applicant  a  license  or 
permit,  or  licenses  or  permits,  for  the  operation  of  such  vehicle 
or  vehicles." 

The  permit  issued  by  the  Police  Department  is  "transfer- 
able only  upon  consent  of  the  Police  Commission  after  written 
application  shall  have  first  been  made  to  said  Commission  and  upon 
payment  of  the  fee  required  of  new  applicants"  (Section  1079). 
Thus,  the  Police  Code  expressly  limits  the  ability  of  the  permittee 
to  transfer  said  permit  by  requiring  the  permittee  to  obtain  the 
approval  of  the  Police  Commission  to  any  such  transfer.   Should 
the  Police  Commission  consent  to  the  transfer  of  such  a  permit  to 
the  Jitney  Owners  Association,  this  Association  could  by  that 
means  obtain  the  permit. 
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However,  your  inquiry  is  directed  to  the  legality  of  the 
Association  retiring  such  permits,  i.e.,  suspending  operations. 
You  are  advised  that  Police  Code  section  1073  considers  the  public 
demand  for  such  motor  vehicle  service  and  provides  that  the  Police 
Commission  may  direct  the  Police  Department  to  revoke  the  permit 
in  the  event  that  the  abandonment  of  business  continues  for  ten 
consecutive  days.  The  pertinent  language  in  section  1079  is  as 
follows:   'Upon  abandonment  of  such  business  for  a  period  of  ten 
(10)  consecutive  days  by  an  owner  or  operator,  the  Police  Commission 
shall,  after  five  (5)  days'  written  notice  to  the  said  owner  or 
operator,  direct  the  Police  Department  of  the  City  and  County  of 
San  Francisco  to  revoke  said  owner's  or  operator's  licenses  or  per- 
mits, and  said  licenses  or  permits  shall  forthwith  be  revoked  .  .  ." 

Therefore,  should  the  Police  Commission  consent  to  the 
transfer  of  the  permit  from  a  permittee  to  the  Jitney  Owners  Asso- 
ciation, and  should  the  Association  abandon  operations  under  such 
permit  for  a  period  of  ten  consecutive  days,  the  Police  Department 
could  then  properly  revoke  said  permit.   It  should  be  recognized 
that  such  action  by  the  Police  Department  would  produce  the  same 
result  as  that  desired  by  the  Jitney  Owners  Association,  namely, 
the  suspension  of  operation  under  said  permit. 

Section  1087  of  the  Police  Code  refers  specifically  to 
"jitney  bus''  permits  and  requires  the  owner  and  the  operator  of 
such  jitney  bus  to  obtain  a  permit  before  operating  such  jitney  bus 
pursuant  to  sections  1086  -  1110.   It  is  noted  that  section  1099 
vests  the  Police  Department  with  the  authority  to  revoke  a  jitney 
bus  permit  ''in  the  exercise  of  a  sound  and  reasonable  discretion, 
and  when  the  public  interest  and  safety  may  require  .  .  .' 

It  is  my  opinion  that  should  the  Jitney  Owners  Association 
fail  to  provide  continuous  service  under  the  permit,  the  Police 
Department  could  consider  the  public  demand  for  such  motor  vehicle 
service  and  in  the  public  interest  revoke  said  permit.  Again,  the 
action  of  the  Jitney  Owners  Association,  together  with  revocation  by 
the  Police  Department,  would  serve  to  effectively  retire  the  permit. 

Nothing  which  has  been  said  above  should  in  any  way  be 
interpreted  as  limiting  a  new  applicant  from  applying  for  a  permit 
for  the  operation  of  a  motor  vehicle  for  hire.   However,  the  new 
applicant  would  have  the  burden  of  establishing  by  clear  and  con- 
vincing evidence  that  public  convenience  and  necessity  require  the 
operation  of  the  vehicle  for  which  the  application  has  been  made 
(Police  Code,  section  1077). 

Very  truly  yours. 


GEK 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Cpinion  No.  67-69-A 


August  3,  1967 


Supervisor  John  A.  Ertola 
Board  of  Jupervisors 
235  City  Hall 
San  Francisco,  California 


Re:  Power  of  Board  of  Supervisors  to  amend 
Police  Code  §1079  extending  suspension 
period  for  jitney  bus  operators 


Dear  Supervisor  Ertola: 

I  am  in  receipt  of  your  letter  of  July  21,  1967  regarding 
the  power  of  the  Board  of  Supervisors  to  amend  section  1079  of  the 
Police  Code  with  respect  to  jitney  bus  operators  so  as  to  permit  a 
period  of  longer  than  thirty  days  for  suspension  of  the  operation 
of  the  permit. 

Section  1079  of  the  Police  Code,  entitled  "Continuous 
Operation  -  Revocations  Provided  for,"  is  found  in  Article  16  of 
the  Police  Code,  R.egulations  for  Motor  Vehicles  for  Hire. 

The  pertinent  language  of  Section  1079  is  as  follows: 
".  .  .  provided,  however,  that  the  Chief  of  Police  may  on  written 
application  grant  to  the  holder  of  the  permit  permission  to  sus- 
pend operation  of  the  permit  for  a  period  not  to  exceed  thirty 
(30)  days  in  any  one  calendar  year,  in  cases  of  sickness,  death 
or  other  hardship,  if  in  the  judgment  of  the  Chief  of  Police 
investigation  discloses  that  the  statements  contained  in  said 
written  application  warrant  such  permission. '• 

I  know  of  no  legal  objection  to  the  Board  of  Supervisors 
amending  this  section  in  such  a  way  that,  with  respect  to  jitney 
bus  operators,  a  period  of  longer  than  thirty  days  for  suspension 
of  operation  of  the  permit  may  be  granted  by  the  Chief  of  Police. 
In  addition,  section  13  of  the  Charter  of  the  City  and  County  of 
San  Francisco  precisely  provides  that  "any  ordinance  may  be  amended 
by  an  ordinance  amending  or  repealing  the  particular  section 
thereof  or  adding  sections  thereto." 
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It  should  be  noted  that  section  1079  of  the  Police  Code 
expressly  recognizes  the  need  for  continuous  operation  of  such 
motor  vehicles  for  hire  in  order  to  meet  the  public  demand  for 
such  service.   Therefore,  I  would  suggest  that  any  amendment  to 
section  1079  to  extend  the  suspension  period  for  a  period  of 
longer  than  thirty  days  should  expressly  state  the  new  suspension 
period,  e.g.,  forty-five  (45)  days,  sixty  (60)  days,  et  cetera. 


Very  truly  yours. 


GEK 


THOMAS   M.    O'GONi'JCR 
City  Attorney 


Letter  Opinion  No.  67-70-A 


August  15,  1967 


Honorable  Jack  Morrison 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Funds  for  necessary  expenses  of  the 
County  Advisory  Committee  on  Adult 
Detention 

Dear  Supervisor  Morrison: 

This  is  in  response  to  your  letter  regarding  funding  for 
the  staff  of  the  County  Advisory  Committee  on  Adult  Detention. 

This  Advisory  Committee  is  authorized  by  Sections  4300- 
4305  of  the  Penal  Code  of  the  State  of  California  and  was  estab- 
lished in  the  City  and  County  of  San  Francisco  by  the  Board  of 
Supervisors  through  Ordinance  No.  300-66,  Sections  13.70-13.75  of 
the  San  Francisco  Administrative  Code  on  Decembe..'  27,  1966. 

The  purpose  and  function  of  the  Committee  is  set  forth 
in  Penal  Code  Section  4305  as  follows: 

''§4305.   The  committee  shall  annually  inspect 
the  city  and  county  adult  detention  facilities.   Such 
inspection  shall  be  concerned  with  the  conditions  of 
inmate  employment,  detention,  care,  custody,  training, 
and  treatment  on  the  basis  of,  but  not  limited  to,  the 
minimum  standards  established  by  the  Board  of  Corrections, 
A  report  of  such  visitations  together  with  pertinent 
recommendations  shall  be  annually  filed  in  accordance 
with  the  provisions  of  Section  4304  of  this  code." 

The  above  provision  is  repeated  in  Administrative  Code 
Section  13.75. 

Penal  Code  Section  4304  provides  as  follows: 

■'§4304,  The  committee  shall  file  a  report  within 
90  days  after  the  thirty- first  day  of  Decembe„  of  the 
calendar  year  for  v;hich  such  report  is  made,  copies  of 
which  shall  be  filed  with  the  county  board  of  super- 
visors, the  presiding  or  senior  judge,  the  sheriff,  the 
Board  of  Corrections,  and  the  Attorney  General," 
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The  above  language  is  repeated  in  Administrative  Code 
Section  13.74. 

Both  the  statute  and  the  ordinance  are  silent  regarding 
the  department  of  government  to  which  this  Cooimittee  must  consider 
itself  responsible.   It  is  noted  that  pursuant  to  Penal  Code  Sec- 
tion 4301  and  Administrative  Code  Section  13.71  two  members  of  the 
Cooimittee  are  appointed  by  the  Board  of  Supervisors,  two  by  the 
Sheriff J  and  two  by  the  Presiding  Judge  of  the  Superior  Court. 
However,  Penal  Code  Section  4303  and  Administrative  Code  Section 
13.73  provide  that  the  members  of  the  Committee  shall  be  allowed 
their  reasonable  expenses  "as  approved  by  the  Presiding  Judge  of 
the  Superior  Court."  The  intent  of  the  Legislature  and  the  Board 
of  Supervisors  would  thus  appear  to  be  that  this  Committee  would 
be  responsible  to  the  Superior  Court.   Further,  such  bodies  as  the 
Adult  Probation  Committee,  the  County  Parole  Commission,  and  the 
Juvenile  Justice  Commission,  each  of  which  bear  some  resemblance 
to  the  County  Advisory  Committee  on  Adult  Detention,  are  included 
within  the  Superior  Court  administration. 

Both  the  statute  and  the  ordinance  provide  that  the  mem- 
bers of  the  Committee  shall  serve  without  compensation  and  shall 
be  allowed  their  reasonable  expenses  as  approved  by  the  Presiding 
Judge  of  the  Superior  Court;  such  expenses  shall  be  a  charge  upon 
the  county  and  shall  be  paid  out  of  the  treasury  upon  written  order 
of  the  JuQge  directing  the  county  auditor  to  draw  his  warrant  upon 
the  county  treasurer  for  the  specified  amount  of  such  expenses. 
(Penal  Code  Section  4303;  Adm.  Code  Section  13.75.) 

Pursuant  to  the  fiscal  and  budgetary  provisions  of  the 
Charter,  funds  for  performance  of  the  functions  of  the  Committee 
can  be  provided  by  supplemental  appropriation  on  the  recommendation 
of  the  Presiding  Judge  of  the  Superior  Court.   Reasonable  expenses 
are  allowed  and  the  ultimate  decision  as  to  the  items  of  expenditure 
and  the  reasonableness  of  any  sums  necessary  to  be  expended  for  the 
performance  of  the  said  functions  of  the  Committee  is  a  matter  for 
the  Board's  determination  in  the  exercise  of  a  sound  judgment  and 
discretion. 


You  are  so  advised. 


Very  truly  yours 


GEK  THOMAS  M.  O'CONNOR 

City  Attorney 
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Mr.  Robert  A.  McCorkle,  Actuary 

San  Francisco  City  and  County  Employees'  System 

450  McAllister  Street 

San  Francisco,  California  94102 

Subject:   Entitlement  to  Fluctuating  Allov/ance 

Under  Section  166  (Maude  Hippely  (11280)) 

Dear  Mr.  McCorkle: 

I  have  reviewed  your  memorandum  dated  August  25,  1967, 
with  respect  to  the  above  subject,  and  submit  the  following  with 
respect  thereto. 

FACTUAL  SITUATION 

Maude  Hippely  is  the  widow  of  Edward  Hippely,  who  died  on 
July  20,  1948,  as  the  result  of  injury  received  in  the  performance 
of  his  duty  as  a  lieutenant  in  the  San  Francisco  Police  Department. 
Lt.  Hippely  was  a  member  of  the  Retirement  System  under  the  provi- 
sions of  Section  166  of  the  Charter.   He  would  have  qualified  for 
service  retirement  on  May  22,  1960. 

Apparently,  the  widow  was  paid  an  allowance  pursuant  to 
Section  168.3  of  the  Charter  from  the  date  of  her  husband's  death 
to  the  present.   On  May  22,  1960,  in  accordance  with  the  provisions 
of  Section  168.3,  an  adjustment  was  made  in  the  allowance. 

It  appears  that  the  allowance  paid  to  the  widow  under 
Section  160.3  (full  salary  as  of  date  of  death)  was  greater  than 
would  have  been  paid  to  her  under  Section  166  (507o  of  salary 
attached  to  rank  held  by  deceased  at  the  time  of  his  injury) .  Since 
the  adjustment  in  allowance  was  made  on  May  22,  1960,  the  widow  has 
been  receiving  an  allowance  (507,  of  average  monthly  salary  earnable 
during  three  years  immediately  preceding  May  22,  1960)  which  is  in 
an  amount  less  than  the  allowance  payable  under  Section  166. 

CHARTER  PROVISIONS 

Section  166  of  the  Charter  applies  to  those  persons  who 
were  members  of  the  Police  Department  on  or  before  January  8,  1932, 
and  it  sets  forth  the  benefits  available  in  the  event  such  members 
are  killed  in  the  line  of  duty.   Section  166  provides,  in  part,  as 
follows : 
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" (c)  The  family  of  any  member  of  the  department 
who  may  be  killed  or  injured  while  in  the  performance 
of  his  duties,  and  who  shall  have  died  within  three 
(3)  years  from  the  date  of  such  injury  as  a  result  of 
such  injury,  shall  receive  the  following  benefits  .  ,  . : 

"First,  should  the  decedent  leave  a  widow  to  whom 
he  was  married  prior  to  the  date  of  the  injury  resulting 
in  death,  such  widow  shall,  as  long  as  she  may  live  and 
remain  unmarried,  be  paid  a  monthly  pension  equal  to 
one-half  of  the  salary  attached  to  the  rank  held  by  the 
decedent  at  the  time  of  his  said  injury  .  .  .  ." 

The  foregoing  provision  grants  to  the  widow  a  "fluctuating" 
pension,  that  is,  a  pension  which  increases  or  decreases  as  the 
salary  paid  to  active  employees  of  the  rank  held  by  decedent  in- 
creases or  decreases.   (Casserly  v.  City  of  Oakland,  6  Cal.  2d  64; 
Terry  v.  City  of  Berkeley,  41  Cal.  2d  693.) 

On  the  other  hand,  Section  168.3  provides  that  the  widow 
of  a  policeman  killed  in  the  performance  of  duty  shall  receive  a 
"fixed"  pension,  that  is,  a  monthly  allowance  which,  once  in  effect, 
remains  unchanged  regardless  of  increases  or  decreases  in  salaries 
paid  to  active  members  of  the  police  department. 

Edward  Hippely  was  a  member  of  the  Retirement  System 
under  the  provisions  of  Section  166.   Section  165.3  became  effective 
on  January  7,  1947.   Lt.  Hippely  died  on  July  20,  1940. 

WIDCT7'3  ENTITLEMENT  TO  A  FLUCTUATING  PENSION 

Pension  provisions  of  a  city  charter  are  an  integral  part 
of  the  contemplated  compensation  set  forth  in  the  contract  of 
employment  between  the  city  and  its  employees.  The  right  to  a 
pension  becomes  vested  upon  acceptance  of  employment  by  the  employee. 
(Dryden  v.  Board  of  Pension  Commissioners,  6  C.  2d  575.) 

However,  the  employee  does  not  have  a  right  to  any  fixed 
or  definite  benefits,  but  only  to  a  substantial  or  reasonable 
pension.  The  provisions  of  the  Charter  with  respect  to  the  pension 
system  are  subject  to  the  implied  qualification  that  the  governing 
body  or  the  electorate  may  make  modifications  and  alterations  in 
the  system  at  any  time  before  a  particular  pension  becomes  payable. 
(Kern  V.  City  of  Long  Beach,  29  C.  2d  484;  j/jallace  v.  City  of  Fresno, 
42  C.  2d  i:075 

Such  modification  or  alteration  of  a  pension  system  will 
be  valid  if  it  is  for  the  purpose  of  keeping  the  system  flexible  to 
permit  adjustments  in  accordance  with  changing  conditions  and  at  the 


■ .   .1."  't  •- 
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same  time  maintain  the  integrity  of  the  system.   3uch  modifications 
must  be  reasonable,  and  it  is  generally  for  the  court  to  determine 
upon  the  facts  of  each  case  whether  a  particular  change  in  a  pension 
system  is  reasonable  and  therefore  valid.   (Allen  v.  City  of  Long 
Beach,  45  C.  2d  128.) 

To  be  sustained  as  reasonable  and  valid,  a  modification 
of  employees'  pension  rights  must  bear  some  material  relation  to  the 
theory  of  a  pension  system  and  its  successful  operation  or  to  the 
preservation  or  protection  of  the  pension  program  of  the  employees 
affected  by  the  modification.   If  a  particular  change  in  a  pension 
system  results  in  a  disadvantage  or  diminution  of  benefits  to  em- 
ployees, such  a  change  will  be  held  to  be  reasonable  and  valid  only 
if,  at  the  same  time,  some  compensating  advantage  or  additional 
benefit  is  given  to  thesa  employees.   (Allen  y.  City  of  Long  Beach, 
sup^a;  Abbott  v.  City  of  Los  Angeles.  50  C.  2d  4337) 

The  courts  have  on  several  occasions  reviewed  the  question 
of  whether  a  change  from  a  fluctuating  pension  to  a  fixed  pension 
without  the  simultaneous  granting  of  compensating  benefits  is  reason- 
able and  valid.   (3ee:  Allen  v.  City  of  Long  Beach,  supra;  Abbott  v. 
City  of  Los  Angeles,  supra;  Chap  in  v.  City  Coi.mi£ssion,  149  C.A.  Id 
40;  Glasser  v.  :ity  of  Berkeley,  148  C.A.  ZJT'IT;  ^Cochran  v.  City 
of  Long  Beach,  139  G.A.~'2d  2327)   In  each  of  these  cases  it  was  held 
that,  as  to  employees  in  the  employ  of  the  city  prior  to  the  effec- 
tive date  of  the  change,  such  a  change  was  invalid. 

The  fundamental  reasoning  of  the  courts  in  these  cases  is 
well  stated  in  the  Allen  case,  the  leading  case  on  the  subject,  at 
45  C.  2d  132: 

"Payment  of  a  fixed  amount  freezes  the  benefit  of  a 
figure  which  is  based  on  salary  scales  preceding  retire- 
ment, thus  the  longer  an  employee  is  retired  on  a  fixed 
pension  the  more  likely  it  is  that  the  amount  of  his 
pension  will  not  accurately  reflect  existing  economic 
conditions,  whereas  a  'retired  employee  receiving  a 
fluctuating  pension  based  on  the  salaries  that  active 
employees  are  currently  receiving  can  maintain  a  fairly 
constant  standard  of  living  despite  changes  in  our 
economy  ....   It  is,  of  course,  impossible  to  predict 
with  certainty  whether,  at  the  time  of  retirement  of 
each  of  the  employees  here  involved,  the  amount  paid  him 
under  a  provision  for  a  fixed  benefit  would  be  greater 
or  less  than  that  paid  him  under  a  fluctuating  benefit 
system,  but  that  very  uncertainty  indicates  the  advantage 
of  a  plan  for  fluctuating  benefits  which  attempts,  how- 
ever roughly,  to  reflect  the  actual  purchasing  power  of 
the  dollar." 
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Since  it  proviaes  that  ''benefits  p.ovided  under  this 
section  shall  be  in  lieu  of  all  benefits  payable  under  other  sec- 
tions of  the  charter  upon  death  of  such  member  resulting  from  an 
injury  received  in  .  .  .  performance  of  duty"  and  since  it  was 
adopted  subsequent  to  section  166,  Section  163.3  v;ould  appear  to 
supersede  Jection  166  and  thereby  provide  the  sole  method  of  com- 
pensation for  widows  of  policemen  who  die  from  injuries  received 
in  the  line  of  duty,   (3arey  v.  Retirement  Board,  131  C.A.  2d  739.) 

Since  Section  16o.3  would  change  the  death  benefits  pro- 
vided by  Section  166  by  providing  for  a  fixed  pension  as  against 
the  fluctuating  pension  available  under  Section  166,  such  a  change 
would  be  valid  as  to  members  under  Section  166  only  if  it  can  be 
demonstrated  that  it  was  necessitated  to  preserve  or  protect  the 
pension  system  applicable  to  members  under  Section  166,  or  that  it 
was  accompanied  by  additional  new  benefits  to  compensate  such  mem- 
bers for  the  disadvantage  of  a  fixed  pension. 

Section  168.3  was  adopted  in  1947  to  provide  a  death 
benefit  for  those  members  of  the  police  and  fi:.e  departments  who 
became  members  under  the  new  Charter,  that  is,  on  oj  after  January 
8,  1332.   As  the  result  of  the  death  of  certain  firemen  in  the  line 
of  duty  in  1946,  it  was  discovered  that  the  new  Charter  contained 
no  provisions  for  a  widow's  allowance  with  respect  lo   policemen  and 
firemen  under  the  new  Charter.   Section  168.3  was  enacted  to  provide 
such  benefits  for  both  policemen  and  firemen.  At  the  time  that 
Section  163.3  was  enacted,  no  other  changes  were  made  in  the  pro- 
visions of  the  Charter  relating  to  the  Retirement  System  and  there- 
fore it  is  clear  that  there  were  no  new  benefits  granted  to  members 
under  Section  166  to  compensate  them  for  the  disadvantage  of  a 
fixed  pension. 

Although  the  language  of  Section  163,3  would  make  it 
applicable  to  members  of  the  Retirement  System  under  Section  166, 
it  obviously  was  not  necessary  in  order  to  provide  survivors' 
benefits  for  members  under  Section  166.   Such  benefits  were  already 
provided  by  Section  166  itself. 

Therefore,  the  enactment  of  Section  168.3  was  in  no  way 
necessary  to  preserve  o_  protect  the  pension  system  applicable  to 
members  under  Section  166,  nor  was  it  accompanied  by  any  additional 
new  benefits  to  compensate  such  members  for  the  disadvantage  of  a 
fixed  pension.   In  fact,  the  sole  effect  of  Section  168.3  as  to 
members  under  Section  166  would  be  to  change  the  death  benefit  to 
their  widows  from  a  fluctuating  to  a  fixed  pension.   In  view  of  the 
authorities  discussed  above,  such  a  change  would  oe  invalid. 


Letter  Opinion  No.  67-71-A 


Mr.  Robert  A.  McCorkle 


-  5  - 


August  29,  1967 


STATUTE ^  LIMITATIONS 

Although  it  is  clear  that  Maude  Hippely  is  entitled  to  a 
fluctuating  allowance  under  Section  166,  any  retroactive  adjustment 
in  her  allowance  would  be  subject  to  the  appropriate  statute  of 
limitations. 

The  statute  of  limitations  applicable  to  benefits  provided 
by  statute  is  three  years  (C.G.P.  §338,  subd.  1).   Thus  the  3-year 
period  of  limitations  applies  to  a  claim  for  pension  benefits  pro- 
vided by  a  municipal  charter  and  the  period  of  limitations  commences 
to  run  as  each  installment  of  the  pension  becomes  due.   (Abbott  v. 
City  of  Los  Angeles,  supra;  Dillon  v.  Board  of  Pension  Commissioners , 
IBcil  ."Id  TTHI "  ~ — "  ' -^^ 

Therefore,  if  the  widow  involved  herein  were  to  bring  suit, 
she  would  be  entitled  to  recover,  for  the  3-year  period  immediately 
preceding  the  filing  of  her  suit,  the  difference  between  the  amount 
of  the  fixed  pension  which  she  has  been  receiving  and  the  amount  of 
the  fluctuating  pension  to  which  she  was  entitled  during  that  period. 

If  the  Retirement  Board  were  to  decide,  without  a  legal 
action  being  filed,  that  this  widow  is  entitled  to  a  fluctuating 
pension  under  3ection  166  and  desired  to  make  a  retroactive  adjust- 
ment, it  would  appear  that  the  Board  should  make  such  adjustment 
covering  a  period  limited  to  the  three  years  immediately  prior  to 
the  date  of  the  actual  pajmient  being  made.  (Zee  City  Attorney's 
Opinion  No.  62-46.) 

Just  as  the  widow's  claim  for  benefits  payable  under 
Section  166  at  any  time  more  than  three  years  ago  is  barred  by  the 
statute  of  limitations,  so  also  any  claim  by  the  3.etirement  System 
for  overpayment  of  benefits  would  be  subject  to  the  3-year  period 
of  limitations.   (People  y.  Union  Oil  Co.,  48  Cal.  2d  476,  482-433.) 

CONCLUSION 

Based  upon  the  foregoing,  my  conclusions  are  as  follows: 

(1)  The  widow  involved  herein  is  entitled  to  a  fluctuating 
pension  under  the  provisions  of  Section  166  of  the  Charter. 

(2)  The  widow  involved  herein  is  entitled  to  receive, 
subject  to  the  3-year  statute  of  limitations,  the  difference  between 
the  fixed  pension  which  she  has  been  paid  and  the  fluctuating  pen- 
sion to  which  she  was  entitled. 

(3)  This  matter  should  be  presented  to  the  Retirement 
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Boa-d  for  appropriate  action  authorizing  the  change  in  allov/ance 
to  be  paid  to  this  widov7  and  also  authorizing  the  suggested  retro- 
active adjustment. 

Lastly,  your  attention  is  respectfully  directed  to  the 
cases  of  seven  or  eight  widows  of  firemen  represented  by  Mr.  William 
J.  Murphy,  in  connection  with  their  claims  that  they  were  entitled 
to  fluctuating  pensions  under  Section  169  rather  than  fixed  allow- 
ances under  Section  163,3.   In  the  latter  part  of  1963  these  claims 
were  presented  to  the  Retirement  Board,  which  approved  changing 
their  allowances  and  authorized  retroactive  adjustment  in  a  manner 
similar  to  that  suggested  herein. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
^'^^  City  Attorney 


■'    r 
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Mr.  Elvin  C.  Stendell 

President 

Recreation  and  Park  Commission 

McLaren  Lodge,  Golden  Gate  Park 

San  Francisco,  California 

Subject:  Lease  of  Park  Premises  to 
the  Recreation  Center  for 
the  Handicapped 

Dear  Stendell: 

This  is  in  response  to  your  September  22,  1967  letter 
requesting  my  opinion  as  to  whether  it  is  legally  permissible  to 
lease  park  lands  to  the  Recreation  Center  for  the  Handicapped  for 
a  period  of  25  years  and  whether  the  application  of  the  Center  for 
a  federal  grant  of  funds  would  require  authorization  by  the  Board 
of  Supervisors  pursuant  to  the  provisions  of  Section  10,170  of  the 
San  Francisco  Administrative  Code, 

The  provisions  relating  to  leasing  of  park  land  other 
than  for  underground  garages  and  recreation  fields  and  stadiums 
are  contained  in  the  first  sentence  of  Section  42.2  of  the  Charter. 
That  sentence  reads  as  follov;s: 

"Except  as  provided  in  section  42.3,  the  commission 
shall  not  lease  any  part  of  the  lands  under  its  control 
nor  permit  the  building  or  maintenance  or  use  of  any 
structure  on  any  park,  square,  avenue  or  ground,  except 
for  recreation  purposes,  and  each  letting  or  permit  shall 
be  subject  to  approval  of  the  board  of  supervisors  by 
ordinance." 

Under  these  Charter  provisions  the  Recreation  and  Park 
Commission  can  set  aside  portions  of  park  lands  to  be  operated 
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under  a  lease  arrangement  provided  the  lease  is  for  a  recreational 
purpose.   Under  such  authority  the  recreational  purpose  can  be  for 
a  particular  class  of  user  especially  where  the  lease  is  to  a  non- 
profit corporation  formed  to  carry  out  a  public  recreational 
purpose  and  the  facility  is  available  for  all  members  of  the  class 
without  a  requirement  of  special  membership  or  other  form  of  dis- 
crimination.  (See  Florida  Little  Maj.  L.  Assn.  v.  Gulfport  Lions 
Little  League,  127  So , 2d  707,  lease  to  a  nonprofit  corporation  of 
a  baseball  field  for  use  in  a  league  for  small  boys;  Moore  v. 
Valley  Garden  Center,  135  P. 2d  998,  lease  to  a  nonprofit  corporation 
for  horticultural  gardens;  Bernstein  v.  City  of  Pittsburgh,  77 
A. 2d  452,  lease  to  a  nonprofit  corporation  for  light  opera  presen- 
tations.)  The  lease,  however,  must  provide  for  sufficient  controls 
by  the  body  charged  with  the  power  and  duty  of  management  and 
control  of  the  park  to  insure  that  the  public  recreational  purpose 
of  the  lease  is  continued  throughout  its  term,   (See  Section  42  of 
Charter;  Egan  v.  San  Francisco,  165  Cal ,  576;  McQuire  v.  Cincinnati. 
40  N.E.2d  435;  Lawrence  v.  Hancock.  76  Fed. Supp.  1004;  Kern"vT 
City  Commissioners  of  Newton,  100  P,2d  709.) 

Recreation  Center  for  the  Handicapped  is  a  nonprofit 
corporation  and  the  Recreation  and  Park  Department  and  the  Board 
of  Supervisors  have  already  determined  that  it  serves  a  public 
recreational  purpose  by  their  authorization  of  the  existing  lease 
of  the  Fleishhacker  pool  building  which  the  Center  has  occupied  on 
a  year  to  year  lease  basis,  and  the  existing  subsidy  agreement 
between  the  Center  and  the  City  which  v/as  as  recited  in  the  Agree- 
ment for  the  purpose  of  providing  a  "subvention  to  aid  in  making 
possible  year-round  recreational  programs  for  severely  handicapped 
persons,  both  minors  and  adults,  who  are  residents  of  said  city  and 
who  are  unable  to  participate  in  recreational  activities  with  the 
non-handicapped  or  less  severely  handicapped  and  for  whom  no  other 
recreational  program  has  been  organized  by  said  commission  or 
available  elsewhere  within  the  City  and  County  of  San  Francisco." 

You  are  accordingly  advised  that  it  is  my  opinion  that 
it  is  legally  permissible  for  the  R.ecreation  and  Park  Commission  to 
enter  into  a  25  year  lease  of  premises  under  Recreation  and  Park 
jurisdiction  with  the  Recreation  Center  for  the  Handicapped  pro- 
vided that  sufficient  controls  are  contained  in  the  agreement  to 
insure  the  effectuation  of  the  public  recreational  purposes  of  the 
lease  during  its  entire  term  and  that  the  lease  is  approved  by  the 
Board  of  Supervisors  as  required  by  the  provisions  of  Section  42.2 
of  the  Charter. 

With  reference  to  your  question  as  to  whether  the  applica- 
tion for  the  federal  grant  by  the  Center  would  require  authorization 
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by  the  Board  of  Supervisors,  the  provisions  of  Section  10,170  of 
the  Administrative  Code  read  as  follows: 

"Sec.  10.170.   Limitations  Upon  Application  for  or  Receipt  of 
Grant.   No  application  for  a  federal,  state  or  other  grant 
involving  any  project  or  program  shall  be  filed  or 
authorized  by  any  officer,  employee,  board  or  commission 
unless  the  Board  of  Supervisors  first  approves  such  action, 
nor  shall  any  money  or  any  service  be  paid,  pledged  or 
rendered  in  connection  with  any  grant  without  the  prior 
approval  of  the  Board  of  Supervisors.   Nothing  contained 
herein  shall  be  construed  to  limit  the  action  of  officers, 
boards  or  commissions  or  their  authorized  representatives 
in  the  preliminary  development  and  preparation  of  the 
application  and  related  documents,'' 

Under  the  provisions  of  Section  10.170  the  Recreation  and 
Park  Commission  could  not  authorize  the  filing  of  the  application 
by  the  Center,  if  that  were  required,  without  the  approval  of  the 
Board  of  Supervisors.  Also,  the  Recreation  and  Park  Commission 
cannot  pay,  pledge,  or  render  any  money  or  service  in  connection 
with  the  grant  without  the  prior  approval  of  the  Board  of  Supervisors 
As  to  any  commitment  required  of  the  Recreation  and  Park  Commission 
in  connection  with  the  application  for  the  grant,  you  are  reminded 
that  the  Commission  cannot  enter  into  a  lease  of  park  premises  with 
the  Center  without  the  approval  of  the  Board  of  Supervisors. 

Very  truly  yours. 


TJB 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Ellis  D.  Sox,  M.  D. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco,  California  94102 

Re:   Columbus  Day  and  Veterans  Day  as  Legal 
Holidays  for  Meat  and  Poultry  Sales 

Dear  Dr.  Sox: 

You  have  asked  whether  Thursday,  October  12,  1967 
(Columbus  Day)  and  Saturday,  November  11,  1967  (Veterans  Day) 
are  legal  holidays  under  Section  557  and  79G  of  the  Health 
Code  (Part  II,  Chapter  V  of  the  San  Francisco  Municipal  Code). 

Section  557  requires  that  places  of  business  selling  or 
offering  to  sell  any  fresh,  uncooked  or  uncured  meats  "shall  be 
closed  upon  all  Sundays  and  legal  holidays;  provided,  however, 
that  when  a  holiday  shall  fall  upon  a  Saturday,  such  business 
may  be  conducted  between  the  hours  of  7:00  o'clock  a.m.  and 
12:00  o'clock  noon." 

Section  798  prohibits  the  sale  or  delivery  of  uncooked 
poultry  on  Sundays  and  legal  holidays. 

Amendments  to  both  of  the  foregoing  sections  are 
presently  pending  before  the  Board  of  Supervisors.  There  is  no 
proposed  change  in  Section  557  with  respect  to  Sunday  and  holiday 
sales,  but  a  change  is  proposed  in  Section  798  to  permit  sales 
of  uncooked  poultry  on  holidays  falling  on  a  Saturday  during  the 
saino  hours  fresh  or  uncooked  meats  may  be  sold.  However,  such 
aritndj^nt  will  not  be  effective  as  of  October  12,  1967. 

A  "holiday"  is  a  day  set  apart  to  worship,  to  revere 
the  memory  of  a  great  leader  and  benefactor  of  humanity,  to 
rejoice  over  some  event,  or  to  rekindle  the  flame  of  an  ideal. 
(See  Laubisch  v.  Roberdo  (1954),  43  Cal.  2d  702,  710.)  A  "legal 
holiday"  is  a  day  set  aside  by  legislative  enactment  for  one  or 
more  of  such  purposes.   (See  Vidal  v.  Black  (1933),  219  Cal.  99, 
105.) 
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The  holidays  in  California,  as  designated  by  the  Legis- 
lature, include  "October  12th,  known  as  'Columbus  day,'"  and 
"November  11th,  known  as  'Veterans  Day'."   (jubdivision  (i)  and 
(j)  of  Section  6700  of  the  Government  Code.) 

You  are  advised,  therefore,  that  both  October  12,  1967, 
Columbus  Day,  and  November  11,  1967,  Veterans  Day,  are  legal 
holidays,  and  the  holiday  provisions  of  Sections  557  and  793  of 
the  Health  Code  pertaining  to  the  sale  of  fresh^  uncured  or  un- 
cooked meats  and  of  uncooked  poultry  are  applicable  thereto. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
EAK  City  Attorney 
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Honorable  John  A.  Ertola 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Re:   Parking  of  Camper  Trucks  on  Marina  Green 

Dear  Supervisor  Ertola: 

Your  recent  letter  respecting  the  practice  of  camper  trucks 
parking  on  the  Marina  Green  has  been  received.  You  point  out  that 
the  residents  of  the  Marina  Boulevard  are  much  concerned  about  their 
loss  of  privacy  and  also  by  the  health  and  sanitation  problem  created 
by  the  long-term  parking  of  such  campers.  You  request  that  if  it  is 
feasible  I  draft  an  ordinance  similar  to  or  amendatory  of  Section  63 
of  the  Traffic  Code  prohibiting  or  eliminating  the  parking  of  camper 
trucks  on  the  Marina  Green. 

The  property  bounded  by  Lyon,  Marina  Boulevard,  Laguna  and 
Bay  Streets,  designated  the  Marina  Green,  is  under  the  jurisdiction 
of  the  Recreation  and  Park  Commission.    (Chapter  437,  California 
Laws  of  1935;  Chapter  359,  California  Laws  of  1923;  Ordinance  No. 
6427,  approved  December  10,  1964;  Resolutions  Wos.  245-61,  246-61; 
Resolutions  Nos.  8089,  approved  Nov.  16,  1948;  8037  approved  Nov. 
12,  1948;  6996,  6994  approved  Nov.  13,  1947;  6095,  6094  approved 
Dec.  26,  1346;  5078,  5077  approved  Nov.  20,  1945;  4330,  4328  approved 
Nov.  14,  1944;  3702,  3701  approved  Nov.  24,  1943;  3008,  3007  approved 
Nov.  17,  1942;  2216,  2215,  2212  approved  Nov.  5,  1341;  1454,  1453, 
1452  approved  Nov.  19,  1340;  863  approved  Mar.  11,  1940;  568  approved 
Oct.  3,  1339;  and  Resolution  No.  19151,  N.3.,  approved  Aug.  17,1921.) 
The  public  streets  in  this  area  have  all  been  vacated.   (Chapter  941, 
California  Laws  of  1963;  Resolution  Nos.  426-62  and  496-62.) 

The  Charter  of  the  City  and  County  of  San  Francisco  grants 
to  the  Recreation  and  Park  Commission  the  complete  and  exclusive 
control;  management  and  direction  of  parks,  playgrounds,  recreation 
centers  and  all  other  recreation  facilities,  squares,  avenues  and 
grounds  which  are  in  charge  of  the  commission  except  as  otherwise 
provided  in  the  Charter.   [Sec.  42  of  the  City  Charter;  Hassell  v. 
San  Francisco,  11  Cal.  2d  168,  171  (1938);  Best  v.  City  and  County 
of  San  Francisco,  184  C.A.  2d  396  (I960).] 
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The  Recreation  and  Park  Department  has  authority  to  enact 
rules  and  regulations  respecting  the  use  of  property  under  its  juris- 
diction.  Section  15  of  the  City  Park  Code  provides  as  follows: 

"Sec.  15.   ...  No  person  shall  disobey  or  violate 
any  of  the  rules  or  regulations  of  the  Park  Commission 
governing  the  use  and  enjojraient  by  the  public  of  any 
parks  square,  avenue,  grounds  or  recreation  center,  or 
governing  the  use  and  enjoyment  of  any  building,  struc- 
ture, equipment,  apparatus  or  appliances  thereon,  which 
rules  or  regulations,  at  the  time,  are  posted  in  some 
conspicuous  place  in  the  perk,  square,  avenue,  grounds, 
or  recreation  center,  or  in  or  near  the  building,  struc- 
ture, equipment,  apparatus  or  appliance  to  which  the 
rule  or  regulation  applies." 

Section  16  of  the  same  code  provides: 

"Sec.  16.   ...  No  Person  shall  disobey  any 
instruction,  sign  or  notice  posted  by  the  Park  Commis- 
sion in  any  park,  square,  avenue,  grounds,  or  recreation 
center,  or  in  any  building,  structure,  construction  or 
erection  thereon  for  the  control,  management,  or  direction 
of  such  park,  square,  avenue,  grounds,  recreation  center, 
building,  structure,  construction  or  erection.' 


t: 


Rules  and  Regulations  of  the  Recreation  and  Park  Commission 
respecting  camper  trucks  provide  inter  alia  in  Section  4: 

"4.   No  person,  fimi  or  corporation  shall  park, 
stop  or  leave  any  movable  structure  or  special  vehicle 
designed  for  sleeping  purposes,  or  which  may  be  used 
for  sleeping  or  camping  purposes,  such  as  a  house  trailer, 
camper  truck,  van  or  automobile,  in  any  park,  beach, 
square,  avenue  or  recreation  center  under  the  jurisdiction 
of  the  Recreation  and  Park  Commission  between  the  hours 
of  10  p.m.  and  6  a.m.'' 

•Jhile  Sections  15  and  16  of  the  City  Park  Code  require  the 
posting  of  applicable  rules  in  some  conspicuous  place,  it  should  be 
noted  that  the  Recreation  and  Park  Commission  is  presently  engaged 
in  complying  with  this  requirement.   Violations  of  the  Park  Code 
and  regulations  constitute  a  misdemeanor,  Section  16,  San  Francisco 
Municipal  Code. 

It  is  my  info jLTnat ion  that  Recreation  and  Park  employees 
have  been  presently  policing  the  Marina  Green  and  proViibiting  camper 
trucks  from  parking  in  the  area  overnight. 


Letter  Opinion  No.  67-74-A 


Honorable  John  A.  Ertola 


3  - 


September  19,  1967 


In  view  of  the  foregoing  Charter  provisions,  it  appears 
that  the  Board  of  Supervisors  would  have  no  jurisdiction  over  the 
matter,  consequently  no  ordinance  has  been  prepared  for  action  by 
the  Board. 

Very  truly  yours. 


RJH 


THOMAS  M.  0'30NNCR 
City  Attorney 
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Mr.  3.  M.  Tatar ian 

Director  of  Public  works 

260  City  Hall 

San  Francisco,  California  94102 

Subject:   Jurisdiction  of  the  Department  of 
City  Planning  to  Enforce  Parking 
Regulations  on  the  Construction  of 
Municipal  Public  Buildings 

Dear  Mr.  Tatar ian: 

This  letter  is  in  response  to  your  inquiry  as  to  whether 
or  not  public  buildings  need  comply  with  the  parking  requirements 
of  the  City  Planning  Code  (Part  II,  Chapter  II ^  San  Francisco 
Municipal  Code) . 

The  parking  provisions  of  the  City  Planning  Coda  are  found 
in  Sections  135,  136,  137  and  138  of  the  San  Francisco  Municipal 
Code.   The  code  sections  generally  provide  that  all  new  buildings 
or  major  additions  to  buildings  must  provide  parking  spaces  based 
upon  requirements  set  forth  in  Sections  136,  137  and  138,   Section 
135  provides  in  part  as  follows: 

"Hereafter  there  shall  be  provided  at  the  time  of 
construction  of  any  main  building,  or  of  any  major 
addition  to  a  main  building,  off-street  parking  spaces 
for  automobiles  except  in  the  C-3  districts,  and  off- 
street  loading  spaces  in  all  districts,  in  accordance 
with  these  regulations  .  .  .  ." 

Section  136  of  the  City  Planning  Code  provides  the  regu- 
lations for  required  parking  spaces  for  residential  buildings. 
Section  137  sets  forth  the  regulations  for  the  required  number  of 
parking  spaces  for  places  of  public  assembly,  and  Section  138  sets 
forth  the  regulations  for  required  parking  spaces  for  other  business 
usesc   Under  Section  138,  Table  4  of  the  City  Planning  Code,  is 
provided  the  number  of  spaces  required  for  specific  types  of  busi- 
ness uses. 

None  of  the  foregoing  sections  mention  specifically  the 
requirements  for  parking  that  would  be  required  of  a  specific 
public  building. 
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The  general  rule  is  that  in  the  interpretation  of  zoning 
ordinances,  zoning  restrictions  do  not  apply  to  the  State  or  any 
of  its  subdivisions  or  agencies  unless  the  legislative  body  has 
clearly  manifested  a  contrary  intent  (McQuillin,  Municipal  Corpo- 
rations, 1965  Revised  lidition,  Vol.  8,  Section  25.15). 

In  construing  as  not  applicable  to  a  proposed  City  Hall, 
a  provision  in  the  City  Charter  restricting  the  height  of  buildings 
in  a  certain  area  to  150  feet,  the  Court  in  C.  J.  Kubach  Co.  v. 
McGuire,  199  Cal.  215,  217,  held  as  follows: 

"We  are  of  the  opinion  that  the  contention  of  the 
petitioner  should  be  sustained.   Under  the  Constitution 
the  Charter  of  the  City  is  not  only  the  organic  law  of 
the  City,  but  it  is  also  the  law  of  the  State  within 
the  constitutional  limitations.   (Citations)  Being  an 
enactment  in  the  exercise  of  the  law-making  power  of 
the  state,  it  is  subject  to  the  recognized  rules  of 
statutory  construction.   In  the  interpretation  of  a 
legislative  enactment,  it  is  the  general  rule  that  the 
state  and  its  agencies  are  not  bound  by  general  words 
limiting  the  rights  and  interests  of  its  citizens  unless 
such  public  authorities  be  included  within  the  limita- 
tion expressly  or  by  necessary  implication.'' 

The  above  case  makes  it  quite  clear  that  unless  there  is 
a  specific  provision  affecting  the  operations  of  municipal  public 
buildings^  the  restrictions  that  apply  generally  to  the  citizens  of 
its  community  will  not  apply  to  the  construction  of  public  buildings. 
See  Sunnyslope  Water  Company  v.  City  of  Pasadena,  1  Cal.  2d  87,  98, 
where  the  Court  held  that  local  regulations  aftecting  the  drilling 
and  control  of  wells  did  not  apply  to  the  city. 

Under  the  applicable  case  decisions  in  California  on  the 
general  interpretation  of  zoning  ordinances,  it  is  my  opinion  that 
the  parking  regulations  set  forth  in  the  sections  of  the  City  Plan- 
ning Code  do  not  apply  to  the  construction  of  municipal  public 
buildings . 

You  are  advised  accordingly. 

Very  truly  yours , 


„.^  THOMAS  M.  O'CONNOR 

"^^  City  Attorney 
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Honorable  Jack  Morrison 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Gasoline  Tax  Revenue;  Use  of 

Funds  for  Street  Cleaning  Purposes 

Dear  Supervisor  Morrison: 

This  is  in  reply  to  your  letter  of  September  28,  1967, 
relative  to  the  use  of  gasoline  tax  revenue  for  street  cleaning. 

The  authority  for  levying  taxes  on  gasoline  and  fuel 
which  is  the  source  from  which  the  City  and  County  receives  its 
gas  tax  funds  is  found  in  Article  26  of  the  State  Constitution, 
This  article  authorizes  the  imposition  of  taxes  upon  the  manufacture, 
sale,  distribution,  and  use  of  motor  vehicle  fuel.  The  portion  of 
the  article  which  deals  with  the  purposes  for  which  the  revenue  can 
be  used  reads  as  follows: 

"(1)   The  construction,  improvement,  repair  and  maintenance 
of  public  streets  and  highways,  whether  in  incorporated  or 
unincorporated  territory,  for  the  payment  for  property, 
including  but  not  restricted  to  rights  of  way,  taken  or 
damaged  for  such  purposes  and  for  administrative  costs 
necessarily  incurred  in  connection  with  the  foregoing." 

Section  3  of  Article  26  provides  that  the  article  is 
self-executing  and  provides  "...  but  the  Legislature  shall  have 
full  power  to  appropriate  such  moneys  and  to  provide  the  manner  of 
their  expenditure  by  the  State,  counties,  cities  and  counties  or 
cities  for  the  purposes  specified  and  to  enact  legislation  not  in 
conflict  with  this  article." 
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One  of  the  uses  to  which  these  revenues  may  be  allocated 
is  maintenance  of  the  various  streets  and  highways.  The  Legisla- 
ture, in  Section  27  of  the  Streets  and  Highways  Code,  has  defined 
"maintenance"  as  follows: 

"S  27.   Maintenance.  As  used  in  the  general  provisions  and  in 
Divisions  1  and  2  of  this  code,  'maintenance'  includes: 

"(a)   The  preservation  and  keeping  of  rights  of  way, 
and  each  type  of  roadway,  structure,  and  facility,  in  the 
safe  and  usable  condition  to  which  it  has  been  improved  or 
constructed,  but  does  not  include  reconstruction  or  other 
improvement , 

"(b)  The  necessary  provision  for  special  safety 
conveniences  and  devices. 

"(c)   The  general  utility  services  such  as  roadside 
planting  and  weed  control. 

"(d)   The  special  emergency  maintenance  or  repair 
necessitated  by  accidents  or  by  storms  or  other  weather 
conditions,  slides,  settlements  or  other  unusual  or 
unexpected  damage  to  a  roadway,  structure  or  facility. 

"(e)   Such  illumination  of  streets,  roads,  highways 
and  bridges  which  in  the  judgment  of  the  body  authorized 
to  expend  such  funds  is  required  for  the  safety  of  persons 
using  the  said  streets,  roads,  highways  and  bridges, 

"The  degree  and  type  of  maintenance  for  each  highway, 
or  portion  thereof,  shall  be  determined  in  the  discretion 
of  the  authorities  charged  with  the  maintenance  thereof, 
taking  into  consideration  traffic  requirements  and  moneys 
available  therefor." 

Therefore,  it  is  my  opinion  that  the  term  "maintenance" 
as  used  in  the  Constitution  and  defined  in  Section  27  of  the 
Streets  and  Highways  Code  does  encompass  the  cleaning  of  streets 
since  it  is  part  of  the  program  necessary  to  preserve  and  keep  the 
rights  of  way  in  the  safe  and  usable  condition  to  which  they  have 
been  improved  and  constructed.  Accordingly,  the  revenues  from  gas 
tax  funds,  which  under  the  provisions  of  state  law  may  be  expended 
on  the  maintenance  of  city  streets  and  county  roads,  may  be  used 
for  street  cleaning  purposes.   (See  the  provisions  of  Sections  136.3, 
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2105  and  195  of  the  Streets  and  Highways  Code  which  require  the 
expenditure  of  certain  gas  tax  funds  for  purposes  other  than  the 
maintenance  of  city  streets  or  county  roads.) 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
gjl^  City  Attorney 
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Mr,  Elvin  C,  Stendell 

President 

Recreation  and  Park  Commission 

McLaren  Lodge,  Golden  Gate  Park 

San  Francisco,  California 

Subject:   Marina  Small  Craft  Harbor 
Revenue  Facilities 

Dear  Mr,  Stendell: 

You  have  written  the  follov;ing  letter  to  me  regarding  the 
City's  responsibility  under  the  agreement  described  therein, 

"The  Department  of  Harbors  and  Watercraft,  of  the  State  of 
California,  in  a  letter  dated  September  26,  1967,  to  the 
Board  of  Supervisors  has  requested  a  statement  concerning 
corrective  measures  and  alternative  actions  to  be  taken 
by  the  Board  of  Supervisors  in  order  that  the  valid  and 
honorable  contract  between  the  City  and  the  State  for  the 
loan  of  $1,500,000  for  the  construction  of  certain  faci- 
lities in  the  Marina  Small  Craft  Harbor  will  not  be 
circumvented. 

"The  San  Francisco  Marina  Financial  Feasibility  Review, 
dated  May  1,  1962,  provides  that  the  following  privately 
financed  facilities  are  to  be  constructed: 

"1.  Marine  Fueling  Barge-Chandlery 

"2.  Restaurant 

"Paragraph  2  of  Section  9  of  the  Loan  Agreement  reads  as 
follows: 

"'APPLICANT  shall  also  construct  and  operate  or 
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cause  to  be  constructed  and  operated  a  restaurant  and 
marine  fueling  barge-chandlery  as  outlined  in,  and  so 
as  to  produce  the  income  contemplated  by,  the  SAN 
FRANCISCO  FINANCIAL  FEASIBILITY  REVIEW,  dated  May  1, 
1962,  on  file  with  the  Division  of  Small  Craft  Harbors 
or  other  revenue  producing  facilities,  as  approved  by 
the  STATE,  which  will  provide  not  less  than  an  equal 
gross  revenue  to  APPLICANT.' 

"As  you  know,  the  Recreation  and  Park  Commission  awarded 
a  contract  for  the  construction  of  a  restaurant  at  the 
Marina  Small  Craft  Harbor  to  Interstate  Hosts,  but  the 
Agreement  for  same  was  rejected  by  the  Board  of  Super- 
visors. 

"The  members  of  the  Recreation  and  Park  Commission  are 
very  concerned  that  the  terms  of  the  existing  Agreement 
for  the  loan  with  the  State  of  California  are  not  being 
fulfilled,  particularly  in  regard  to  the  restaurant, 

"Will  you  please  inform  us  whether  or  not  construction 
of  a  restaurant  at  the  Harbor  is  a  legal  requirement 
of  the  Loan  Agreement,  and  also  whether  or  not  legal 
fulfillment  of  the  Agreement  is  contingent  upon  the 
provisions  of  the  San  Francisco  Marina  Financial  Feasi- 
bility Review,  dated  May  1,  1962,  to  which  reference  is 
made  in  this  document," 

I  have  reviewed  the  agreement  entered  into  between  the 
City  and  County  of  San  Francisco  and  the  State  of  California 
whereby  the  State  loaned  $1,500,000  to  the  City  for  the  construc- 
tion of  a  Small  Craft  Harbor  in  San  Francisco  under  certain  condi- 
tions. 

Paragraph  1  of  the  agreement,  which  constitutes  one  of 
the  mutually  agreed  upon  conditions,  reads  as  follows:   (Applicant 
refers  to  the  City  and  County  of  San  Francisco,) 

"1.   In  consideration  of  the  faithful  performance 
by  APPLICANT  of  all  the  terms,  covenants  and  conditions 
hereof,  and  subject  to  the  provisions  of  paragraph  10 
hereof,  STATE  will  loan  APPLICANT  the  amount  of  money 
to  be  expended  under  and  at  the  time  STATE  approves 
contracts  entered  into  by  APPLICANT  for  the  construction 
of  the  facilities  contemplated  hereby.   In  no  event 
shall  the  aggregate  amount  of  such  loan  exceed  the  sum 
of  $1,500,000." 


Letter  Opinion  No.  67-77-A 


Mr.  Elvin  C.  Stendell         -3-  October  24,  1967 


Paragraph  5,  which  is  the  basis  upon  which  the  repayment 
is  to  be  made  to  the  State,  reads  as  follows: 

"5.  The  obligations  of  payment  to  the  STATE  hereunder 
shall  be  payable  solely  from  the  gross  revenues  received 
by  APPLICANT  from  the  operation  of  any  facilities  located 
or  erected  within  the  project  area,  as  said  area  is  delin- 
eated on  HARBOR  PLAN,  MARINA  SMALL  CRAFT  HARBOR,  SAN 
FRANCISCO,  prepared  for  the  RECREATION  AND  PARK  COMMISSION 
OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO  by  E.  Elmore 
Hutchison  and  Hayes  and  Little,  Associated  Engineers, 
San  Francisco,  dated  May  15,  1962,  and  as  revised  June  13, 
1962,  on  file  with  the  Division  of  Small  Craft  Harbors, 
and  from  any  concessions  granted  by  APPLICANT  within  said 
project  area." 

Paragraph  18  of  the  agreement,  which  deals  with  the  man- 
ner in  which  the  receipts  from  the  operation  shall  be  expended, 
reads  as  follows: 

•'18.  The  receipts  from  the  operation  of  the  facilities 
shall  be  expended  only  for  the  following  purposes: 

"(a)   Repayment  of  the  loan  made  hereby, 
including  principal  and  interest. 

"(b)   Payment  of  all  expenses  of  operation, 
maintenance,  and  repair  of  said  facilities,  and 
the  replacement  of  depreciated  components. 

"(c)   Investment  and  reinvestment  in  reason- 
ably liquid  assets. 

"It  is  expressly  understood,  however,  that  the  STATE 
reserves  the  right  to  authorize  expenditures  other  than 
or  in  addition  to  those  set  out  hereinabove,  upon  receiv- 
ing a  request  therefor  by  APPLICANT," 

Thus,  the  obligation  of  the  City  and  County  is  clearly 
spelled  out  insofar  as  repayment  of  the  loan  is  concerned.  The 
City  has  agreed  to  construct  and  operate  the  Harbor  so  that  at  all 
times  there  will  be  sufficient  sums  available  from  its  operations 
to  fully  service  the  loan  and  maintain  and  operate  the  Harbor. 

As  part  of  the  agreement,  the  City  has  agreed  to  raise 
these  funds  through  the  collection  of  rentals  from  the  berthholders 
and  from  revenue  producing  facilities  as  set  forth  in  the  second  sub- 
paragraph of  paragraph  9,  which  appears  in  your  letter  and  which 
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reads  as  follows: 

"APPLICANT  shall  also  construct  and  operate  or  cause 
to  be  constructed  and  operated  a  restaurant  and  marine 
fueling  barge-chandlery  as  outlined  in,  and  so  as  to 
produce  the  income  contemplated  by,  the  SAN  FRANCISCO 
FINANCIAL  FEASIBILITY  REVIEW,  dated  May  1,  1962,  on  file 
with  the  Division  of  Small  Craft  Harbors  or  other  revenue 
producing  facilities,  as  approved  by  the  STATE,  which 
will  provide  not  less  than  an  equal  gross  revenue  to 
APPLICANT." 

I  am  not  aware  at  the  present  time  of  the  fiscal  aspects  of  the 
Harbor  so  it  is  not  possible  for  me  to  comment  on  whether  sufficient 
sums  are  being  presently  collected  or  accumulated  to  meet  the 
obligations  of  the  agreement  set  forth  in  paragraph  18,  supra,  A 
study  should  be  made  and  a  report  of  the  study  given  to  the  Board 
of  Supervisors  and  the  State  Commission  relative  to  the  projected 
financial  future  income  of  the  Harbor,   If  the  study  reveals  that 
there  is  not  sufficient  revenue  to  pay  the  expenditures  set  forth 
in  paragraph  18,  it  beomes  the  obligation  of  the  City  under  the 
second  subparagraph  of  paragraph  9  to  either  construct  or  cause  to 
be  constructed  the  restaurant  and  the  fueling  barge-chandlery,  or 
in  the  alternative,  to  designate  some  other  revenue  producing 
facility  that  will  provide  sufficient  funds  to  meet  the  obligations 
of  the  City  as  set  forth  in  paragraph  18, 

The  agreement  as  presently  written  and  entered  into  by 
the  City  and  County  is  a  legal  obligation  on  the  part  of  the  City 
and  the  City  must  comply  with  its  covenants  including  the  second 
subparagraph  of  paragraph  9.   Any  failure  upon  the  part  of  the  City 
to  so  perform  these  covenants  would  give  the  State  the  following 
option: 

"6,   In  the  event  there  is  any  default  in  the 
payment  of  either  principal  or  interest  of  said  loan 
or  any  breach  by  APPLICANT  of  any  of  the  other  terms, 
covenants,  or  conditions  hereof,  the  whole  of  said  loan  there- 
upon and  with  or  without  notice,  at  the  option  of 
STATE,  shall  become  due  and  payable," 

If  the  State  were  to  exercise  the  option  provided  for  in  paragraph 
6,  then  the  provisions  of  Section  22  would  be  available  to  the 
State  under  which  it  could  take  possession  of  the  Harbor  and 
operate  the  same  for  the  benefit  of  the  City  and  County  until  such 
time  as  all  moneys,  together  with  interest  thereon  which  has  been 
advanced  by  the  State,  are  paid  in  full. 
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Although  the  agreement,  in  paragraph  5,  bases  the  obliga- 
tion of  repayment  to  the  State  solely  upon  the  gross  revenues 
received  from  the  operation  of  the  Harbor,  paragraph  21  recognizes 
that  if  the  receipts  are  inadequate  to  pay  expenditures  set  forth 
in  paragraph  18,  then  the  City  is  empowered  and  must  pay  all  the 
project  operational  expenses  from  other  sources. 

Therefore,  I  advise  you  that  some  form  of  guarantee  that 
there  will  be  adequate  funds  to  carry  out  the  terms  of  the  agree- 
ment must  be  made.   If  the  financial  report  indicates  that  without 
the  facilities  described  in  paragraph  9  the  terms  of  the  agreement 
cannot  be  met,  then  the  City  is  obligated  to  either  construct  the 
facilities  referred  to  therein,  designate  other  revenue  facilities 
or  indicate  from  what  other  sources  funds  will  be  made  available 
to  meet  any  deficit. 

Very  truly  yours. 


EJW 


THOMAS  M.    O'CONNOR 
City  Attorney 
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San  Francisco  City  and  County 

Employees'  Retirement  System 
450  McAllister  Street 
San  Francisco,  California  94102 

Attention  of  Mr.  Daniel  Mattrocce, 
General  Manager 

Subject:   Liability  of  City  and  County  for 

disability  benefits  to  police  officer 
injured  while  engaged  in  secondary 
employment 

Gentlemen: 

This  is  in  reply  to  your  recent  letter  wherein  you  askeU 
the  following  questions  with  respect  to  members  of  the  San  Francisco 
Police  Department  who  engage  in  secondary  employment: 

"1.   Is  a  police  officer  on  duty  while  employed  by 
someone  other  than  the  City  and  County  of  San  Francisco? 

''2.   If  a  police  officer  is  injured  or  becomes  ill 
as  a  .:esult  of  his  employment  with  someone  other  than  the 
City  and  County  of  San  Francisco,  is  the  City  and  County 
of  San  Francisco  liable  for  retirement  benefits  or  com- 
pensation benefits  if  said  police  officer  is  no  longer 
able  to  perform  his  duties  as  a  result  of  such  injury  or 
illness? 

"3.   If  while  a  police  officer  is  employed  by  someone 
other  than  the  City  and  County  of  San  Francisco,  he  is 
required  to  engage  in  police  activities  pursuant  to  the 
rules  and  regulations  of  the  Police  Department,  and  he 
sustains  injury  as  a  result  of  such  police  activities, 
is  the  City  and  County  of  San  Francisco  liable  foi:  dis- 
ability or  retirement  benefits  because  of  such  injury? 
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"4.  IThat  is  the  liability,  if  any^  of  the  City 
and  County  of  San  Francisco  if  a  police  officer  while 
employed  by  someone  other  than  the  City  and  County  of 
San  Francisco  engages  in  police  activities  and  thereby 
injures  a  third  party?" 

Answer  to  Question  No.  1 : 

The  Charter  provides  that  the  basic  week  of  service  for 
each  member  of  the  Police  Department  shall  be  forty  hours  (Sec. 
35.5|^(b)).  Any  service  performed  in  excess  of  forty  hours  per  week 
is  compensated  on  the  basis  of  straight  time  ''or  in  lieu  thereof 
equivalent  time  off  duty  with  pay"  (Sec.  35.5i(d)).  The  Police 
Commission  is  authorized  to  require  that  a  police  officer  report 
for  roll  call  up  to  fifteen  minutes  "prior  to  going  on  duty"  (Sec. 
35.55(g)).   If  a  police  officer  is  required  to  perform  police 
service  on  a  holiday,  ha  is  entitled  to  compensation  at  straight 
time  or  "equivalent  time  off  duty  with  pay"  (Sec.  35.5i(h)).  As 
can  be  seen  from  the  foregoing,  the  Charter  makes  a  clear  distinc- 
tion between  "on  duty"  and  "off  duty"  with  respect  to  members  of 
the  Police  Department. 

This  distinction  is  also  exemplified  in  the  Rules  and 
Regulations  of  the  Police  Department.   For  e^iample,  the  Rules  re- 
quire that  members  of  the  Department  shall  be  recpectful  to  their 
superiors  on  all  occasions  "ivhether  on  or  off  duty"'  (Rule  2.3?^., 
A  member^  '-whether  on  or  off  duty,"  must  immediately  assist  c;  >.oc;t 
person  C'.ule  2.51).   A  member  must,  "whether  on  or  off  duty,"  ctLilre 
a  written  report  of  any  crime  or  other  occurrence  of  a  police  nature 
which  comes  to  his  attention  (R.ule  2.61).  A  police  officer  shall 
not,  "while  on  duty  or  in  uniform,"  drink  any  intoxicating  liquor, 
nor  when  ''off  duty  drinlc  to  the  extent  that  he  is  unfit  to  perform 
police  duty  (Rule  2.125). 

Prior  to  July  1,  1965,  the  Rules  and  Regulations  required 
that  a  police  officer  devote  his  entire  time  and  a-l:ention  to 
efficient  performance  of  police  business  (Rule  2.25).   Effective 
July  1,  1365,  this  rule  was  amended  to  provide  that  "during  his 
watch  or  tour  of  duty,"  a  police  officer  must  devote  his  entire  time 
and  attention  to  police  business.   At  the  same  time  Rule  2.29.1  was 
added,  permitting  officers  to  engage  in  secondary  employment. 

From  the  foregoing  provisions  of  the  Charter  and  rules,  it 
is  clear  that  a  police  officer  is  "on  duty"  during  the  forty  hours 
each  week  which  constitute  his  basic  week  of  service.   These  forty 
hours  are  normally  divided  into  five  "watches"  or  tours  of  duty  of 
eight  hours  each  (Rule  12).   Of  course,  a  police  officer  would  be 
"on  duty"  at  those  times,  other  than  his  no-mal  forty  hour  week  of 
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service,  when  he  is  called  upon  to  perform  police  service  either 
at  the  specific  order  of  his  superior  officer  or  pu::suant  to  the 
general  requirements  of  the  P.ules  and  Regulations  of  the  Police 
Department.   In  this  latter  regard,  it  should  be  noted  that  an 
officer  must  at  all  times  hold  himself  in  readiness  to  perform 
police  duty,  except  in  case  of  sickness  or  disability  rendering 
him  unfit  to  perform  such  duty  (Rule  2.25).  He  must  "at  all  times" 
preserve  the  peace  and  prevent  crime  (Rule  2.03).  Thus,  where 
appropriate,  he  may  be  required  by  these  rules  to  take  police 
action  at  times  outside  his  normal  forty-hour  basic  week  of  service. 
While  engaging  in  such  police  action,  the  officer  would  be  "on 
duty,'' 

Therefore,  a  police  officer  is  "on  duty"  during  those 
eight  hours  per  day  which  constitute  his  tour  of  duty.  He  would 
also  be  ''on  duty"  during  those  additional  periods  of  time  when  he 
is  called  upon  to  perfoira  police  duty  either  at  the  specific  order 
of  his  superior  officer  or  pursuant  to  the  mandate  contained  in 
the  R.ules  and  Regulations,  At  all  other  times,  he  would  be  "off 
duty." 

Answers  to  Questions  Nos,  2  and  3 : 

Section  172  of  the  Charter  provides  for  the  payment,  for 
an  aggregate  period  of  twelve  months,  of  disability  benefits  in  an 
amount  equal  to  and  in  lieu  of  salary  to  any  police  officer  who 
"is  incapacitated  for  the  performance  of  his  duties  by  reason  of 
any  bodily  injury  received  in  or  illness  caused  by  performance  of 
his  duty."'  ^vFhere  the  incapacity  resulting  from  performance  of  duty 
is  such  as  to  preclude  the  officer's  return  to  duty,  he  would  be 
entitled  to  an  industrial  disability  retirement  allowance  (Charter 
Sections  166,  168.1.3).   Conversely,  if  the  injury  or  illness  is 
the  result  of  the  officer's  secondary  employment,  the  City  and 
County  would  not  be  liable  for  industrial  disability  benefits. 

Section  168.1.3  also  provides  for  a  non- Indus trial  or 
"ordinary"  disability  retirement  if  a  police  officer  who  has  com- 
pleted ten  years  of  service  becomes  incapacitated  for  police  duty 
as  the  result  of  injury  or  illness  which  is  incurred  other  than 
in  the  performance  of  his  duties. 

As  you  will  appreciate,  the  City  and  County's  liability 
for  disability  benefits  under  the  Charter  will  turn  on  a  determi- 
nation of  whether  the  officer's  incapacity  is  the  result  of  an 
injury  or  illness  incurred  in  the  performance  of  police  duties. 
This  determination  must  be  made  on  the  basis  of  the  facts  of  each 
particular  case  in  appropriate  proceedings  before  the  Retirement 
Board  or  the  Workmen  s  Compensation  Appeals  Board. 
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An£V7e r  to  '.'  u e s  1 1  on  No .  4 : 

Assuming  that  under  the  particular  circumstances  of  the 
case  it  could  be  found  that  the  officer  was  engagea  in  police 
duties  as  described  in  the  foregoing  answer  to  question  1  at  the 
time  of  the  injury  to  the  third  party,  the  question  of  the  City's 
and  the  public  officer's  liability  would  be  governed  by  the  pro- 
visions of  the  Government  Code,  commonly  known  as  the  California 
Torts  Claim  Act  of  1963  (Government  Code,  Sections  310  to  996.6). 
In  general,  a  public  entity  is  not  liable  fo;  any  injury  resulting 
from  an  act  or  omission  of  an  employee  of  the  public  entity  when 
the  employee  is  immune  from  liability  (Government  Code,  Sec.  815.2), 

''jhere  a  person  is  injured  by  a  police  officer  in  the 
performance  of  police  duties,  the  question  of  the  officer's  and 
the  City  and  County's  liability  would  be  governed  by  the  provisions 
of  Sections  820.2  and  o2C.4  of  the  Government  Code,  which  provide 
as  follows: 

'^§  820.2.  VHiien  employee  not  liable:   Exercise  of 
discretion. 

''Except  as  otherwise  provided  by  statute,  a  public 
employee  is  not  liable  for  an  injury  resulting  from  his 
act  or  omission  where  the  act  or  omission  was  the  result 
of  the  exercise  of  the  discretion  vested  in  him,  whether 
or  not  such  discretion  be  abused." 

"§  020.4.   Same:  Non-negligent  law  execution  or 

enforcement:   Absence  of  immunity  for  false 
arrest  or  imprisonment. 

''A  public  employee  is  not  liable  for  his  act  or 
omission,  exercising  due  care,  in  the  execution  or 
enforcement  of  any  law.  Nothing  in  this  section  exon- 
erates a  public  employee  from  liability  for  false 
arrest  or  false  imprisonment." 

Pursuant  to  Section  820.2,  there  would  be  no  liability  on 
the  part  of  either  the  officer  or  the  City  and  County  where  the 
officer's  act  or  omission  was  the  result  of  the  exercise  of  discre- 
tion.  "Discretion"  has  been  defined  as  follows:   ''Discretion  in 
the  manner  of  the  performance  of  an  act  arises  when  the  act  may  be 
performed  in  one  of  two  or  more  ways,  either  of  which  would  be 
lawful,  and  where  it  is  left  to  the  will  or  judgment  of  the  per- 
former to  determine  in  which  way  it  shall  be  performed.   (Elder  v. 
Anderson.  205  Cal.  App.  2d  326,  331.)   In  the  case  of  a  police 
officer,  it  has  been  held  that  "where  his  powers  are  discretionary. 
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to  be  exerted  or  withheld  according  to  his  own  judgment  as  to  what 
is  necessary  and  proper,  he  is  not  liable  to  any  private  person  for 
a  neglect  to  exercise  those  powers,  nor  for  the  ::on3equences  of  a 
lawful  e::ce_cise  of  them  where  no  corruption  o„  malice  can  be  imputed, 
and  he  keecs  within  the  ccope  of  his  authority.''  (Doeg  v.  Cook,  126 
Gal.  213,  '216.) 

Pursuant  to  Section  820,4,  neither  the  police  officer  nor 
the  City  and  County  would  be  liable  for  injuries  caused  by  the 
officer  s  act  or  omission  in  the  execution  or  enforcement  of  any 
lav7,  provided  the  officer  exercised  due  care.   Of  course,  whether 
a  police  officer's  particular  act  or  omission  was  the  result  of 
the  eicercise  of  discretion  or  was  in  the  execution  or  enforcement 
of  a  law  V7ith  due  care  will  depend  upon  the  factual  situation  as 
it  exists  at  the  time  of  the  act  or  omission.   Consequently,  the 
determination  of  the  City  and  County's  liability  for  injuries 
caused  by  a  police  officer  must  be  made  on  the  spe::ific  facts  of 
each  case. 

You  are  advised  accordingly. 

Very  truly  yours. 


DjG  TH0MA3  M.  O'CCbTNOR 

City  Attorney 


Letter  Opinion  No.  67-79-A 
October  24,  1937 


Human  Rights  Commission  of  San  Francisco 

1254  Market  Street 

San  Francisco,  California  94102 

Attention:  Ilr.  William  Becker,  Director 

Sub j  ec t :   Human  Ri ght  s  Commi s  s i on ; 

IJorlonen's  Compensation  Coverage  of 
Student  Interns  and  Trainees  Thereof 

Dear  Mr.  Becker: 

You  have  requested  an  opinion  as  to  the  liability  of  the 
City  and  County  of  San  Francisco  for  worlcmen's  corapensation  in  the 
following  cases: 

1.  Student  'interns-'  from  the  Graduate  School  of  Social 
TJelfare  at  the  University  of  California  xi7ho  spend  three  days  of 
each  week  "in  residence"  with  your  Commission's  staff  carrying  out 
specific  assignments  under  the  supervision  of  members  of  your 
staff; 

2.  Trainees  from  the  Department  of  Social  Service  and 
Vocational  r.eliabilitation  who  receive  experience  in  office  proce- 
dures and  are  usually  placed  in  paid  employment  upon  completion  of 
such  training  by  your  staff; 

3.  Students  placed  by  Horizons  Unlimited  who  V7ork  with 
your  staff  on  a  part-time  schedule  after  school  during  the  school 
year ;  and 

4.  Students  working  with  your  staff  during  the  summer 
vacation  period  on  projects  sponsored  by  the  neighborhood  Youth 
Coros. 

Article  20,  Section  17j  of  the  California  Constitution 
authorizes  the  State  Legislature  to  provide  for  the  comfort, 
health,  safety  and  general  welfare  of  any  and  all  employees,  and 
Section  21  of  the  same  Article  expressly  vests  in  the  Legislature 
plenary  pov7er  to  create  and  enforce  a  complete  system  of  worlcmen's 
compensation.  Pursuant  thereto,  the  Legislature  has  enacted  the 
Worlcmen's  Compensation  Act,   (Labor  Code,  Sees,  3201-6240,) 

Section  3600  of  the  Labor  Code  provides  that  liability 
for  the  compensation  provided  by  the  law  shall  exist  against  an 
employer  for  any  injury  sustained  by  his  employees  arising  out  of 
and  in  the  course  of  his  employment  in  those  cases  where,  inter 
alia,  at  the  time  of  the  injury  both  the  employer  and  the  emplo^^ee 
are  subject  to  the  compensation  provisions  of  the  law. 
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/ccordingly  the  main  issue  raised  by  your  inquiry  is 
whether  or  not  an  employer- employee  relationship  exists  between 
the  City  and  County  of  San  Francisco  and  the  various  groups  of 
individuals  mentioned  in  said  inquiry. 

The  term  'employer'  as  used  in  the  l?w  includes  cities 
and  counties  (Labor  Code  Sec.  3300),  and  the  terra  "employee'  neans 
"every  person  in  the  service  of  an  employer  under  any  appointment 
or  contract  of  hire  or  apprenticeship,  expressed  or  implied,  oral 
or  written,  whether  lawfully  or  unlawfully  emoloyed  ,  .  .  '   (Labor 
Code,  Sec.  3351.) 

The  provisions  of  the  law  are  to  be  liberally  construed 
(Labor  Code,  Sec.  3202)  and  any  person  rendering  service  for  an- 
other, other  than  as  an  independent  contractor,  or  unless  ex- 
pressly excluded  in  the  law,  is  presumed  to  be  an  employee. 
(Labor  Code,  Sec.  3357.) 

In  keeping  with  the  doctrine  of  liberal  construction 
expressed  in  the  law,  the  courts  of  this  State  have,  on  many  occa- 
sions found  an  employment  relationship  to  exist  under  circum- 
stances somewhat  similar,  though  not  identical  with  the  circum- 
stances herein. 

Thus  in  Union  Lumber  Co.  v.  Ind.  ^cc.  Com.,  12  Cal.  "pp. 
2d  52o,  it  was  held  that  a  vocational  pupil  learning  a  trade  as 
part  of  a  high  school  course  where  a  small  comoensation  was  paid 
to  the  school  authorities  was  an  employee  of  the  tradesman  on 
whose  premises  the  injury  occurred.   The  court  also  indicated  that 
its  decision  would  have  been  the  same  if  no  compensation  in  money 
had  been  paid  by  the  tradesman  for  the  services  of  the  boy  as  a 
helper  in  the  butcher  shop  may  be  deemed  to  have  been  compensated 
so  as  to  furnish  an  adequate  consideration  for  the  contract  by  the 
instructions  which  he  received  from  the  petitioner  in  training  him 
to  become  a  skilled  butcher.'   (12  Cal.  App.  2d  588,  at  p.  596.) 
(See  also:   Stanford  University  v.  Ind.  Ace.  Com.  C  Cal,  Comp, 
Cases  74;  Van  Horn  v.  Ind.  Ace.  Com..  219  Cal.  App.  2d  457.) 

On  the  other  hand,  where  services  are  voluntarily  ren- 
dered without  compensation,  and  there  is  no  appointment  or  con- 
tract for  hire,  there  is  no  employment  relationshio,   (Edwards  v. 
Roll wood  Canteen.  27  Cal.  2d  302.) 

In  the  Van  Horn  case,  supra.,  the  Industrial  Occident 
Comraission  denied  an  application  for  death  beriefits  to  the  widow 
and  minor  dependent  children  of  a  college  football  player  on  the 
ground  that  he  was  not  an  employee  of  the  school  for  which  he 
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played.   The  District  Court  of  /ppeal  reversed,  holding  that  a 
scholarship  and  'rent  money'  received  from  the  school  constituted 
payment  for  the  decedent's  football  activities  and  thereby  created 
an  employment  relationship  between  decedent  and  the  school.   In 
its  opinion  the  court,  with  respect  to  the  status  of  the  decedent 
as  an  'employee'  of  the  college,  stated: 

'',  .  .  'The  question  of  whether  a  worker  is  an  em- 
ployee within  the  meaning  of  the  Compensation  Act    ,    ,    . 
is  referred  to  as  a  question  of  mixed  law  and  fact  to  be 
proved  lilce  any  other  question.   [Citations]   It  is  a 
question  of  fact  upon  which  the  judgment  of  the  Commis- 
sion is  conclusive  where  the  facts  are  in  dispute.   It 
becomes  a  question  of  law  only  when  but  one  inference 
can  reasonably  be  drawn  from  the  facts,   '/here  two  op- 
posing inferences  may  be  drawn  from  the  evidence,  and 
the  inference  accepted  by  the  commission  is  reasonable, 
and  is  supported  by  evidence  in  the  record,  that  infer- 
ence must  be  sustained,'"  (Schaller  v.  Industrial  Ace. 
Com,.  11  Cal.  2d  46,  50-51  [77  P.  2d  335].)   (210  Cal . 
App.  2d  457,  at  p.  463.) 

In  view  of  the  foregoing  it  is  obvious  that  no  categori- 
cal answer  can  be  given  to  your  question  insofar  as  it  applies  to 
'  interns.''  However,  the  requirement  in  the  law  of  a  liberal  con- 
struction coupled  with  the  trend  of  the  decisions  both  by  the 
Workmen's  Compensation  Appeals  Board  (formerly  the  Industrial 
Accident  Commission)  and  the  courts  lead  to  the  conclusion,  in  my 
opinion,  that  such  individuals  would  be  held  to  be  employees. 


The  City  and  County  of  San  Francisco  does  not  carry  a 
workmen's  compensation  policy,  but  is  self-insured  and  uses  gener- 
al City  funds  administered  by  the  Retirement  Board  to  pay  worlanen's 
compensation  benefits.   You  should  consult  with  representatives  of 
the  Graduate  School  of  Social  Service  of  the  University  of 
California  and  arrange  that  insurance  coverage  be  provided  by  the 
school  for  the  interns  assigned  to  the  staff  of  your  Commission. 
With  respect  to  the  other  persons  mentioned  in  your  letter,  it  is 
my  understanding,  confirmed  by  representatives  of  the  Department 
of  Social  Services,  Vocational  P.ehabilitation  and  members  of  your 
staff  with  respect  to  Horizons  Unlimited  and  Neighborhood  Youth 
Corps,  that  each  of  these  agencies  provides  workmen's  compensation 
insurance  coverage  for  the  trainees  and  students  participating  in 
their  programs  and  placed  in  private  or  public  employment  for 
training  purposes. 

You  are  advised  accordingly. 

Very  truly  yours, 

THOMAS  M.    O'CCIvTNOR 
'^'^^  City  Attorney 


Letter  Opinion  No.  67-80-A 


November  9,  1967 


Honorable  Terry  A.  Francois 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:   Civil  Service  Application: 

Legality  of  Inquiry  Regarding 
Prior  Arrests 

Dear  Supervisor  Francois: 

This  refers  to  your  letter  inquiring  as  to  the  effect, 
if  any,  of  Sections  2947  and  3058  of  the  Penal  Code,  upon  Opinion 
No.  67-25-A,  dated  May  1,  1967.   In  essence,  that  opinion  held 
that  there  was  no  legal  prohibition  against  a  prospective  employer, 
whether  public  or  private,  from  inquiring  into  an  employee's  past 
criminal  record. 

The  opinion  also  stated  that  the  only  time  a  person 
could,  with  legal  impunity,  actually  deny  an  arrest,  conviction 
or  related  matters,  when  in  fact  he  had  been  arrested,  convicted 
or  cited,  was  when  the  record  of  arrest,  citation,  conviction 
and  related  matters  had  been  sealed  pursuant  to  order  of  court 
under  the  provisions  of  Section  781  of  the  velfare  and  Institu- 
tions Code  or  Section  1203,45  of  the  Penal  Code. 

The  specific  conclusion  reached  in  that  opinion  was  that 
the  Civil  Service  Commission  or  other  employer  could  inquire  into 
a  person's  arrest,  conviction  or  related  matters,  and  the  facts 
relating  to  the  same  could  not  be  denied  except  under  the  fore- 
going conditions. 

Penal  Code  Section  2947,  quoted  in  your  letter,  provides 
as  follows: 

"Any  person  who  knowingly  and  wilfully  communicates 
to  another,  either  orally  or  in  writing,  any  statement 
concerning  any  person  then  or  theretofore  convicted  of  a 
felony,  and  then  finally  discharged  and  which  communi- 
cation is  made  with  the  purpose  and  intent  to  deprive 
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said  person  so  convicted  of  employment,  or  to  prevent 
him  from  procuring  the  same,  or  with  the  purpose  and 
intent  to  extort  from  him  any  money  or  article  of  value; 
and  any  person  who  threatens  to  make  any  said  communi- 
cation with  the  purpose  and  intent  to  extort  money  or 
any  article  of  value  from  said  person  so  convicted  of  a 
felony  is  guilty  of  a  misdemeanor," 

The  section  was  enacted  in  its  present  form  in  1941  and 
was  based  upon  former  Section  650(a)  of  the  Penal  Code  enacted  in 
1913.  This  section  was  not  amended  in  the  past  session  or  in  any 
prior  sessions  of  the  Legislature.  There  are  no  court  decisions 
construing  the  meaning  or  application  of  the  statute  but  a  reading 
indicates  that  its  purpose  is  to  prohibit  the  wilful  disclosure 
of  the  conviction  of  the  felony  with  the  intent  of  depriving  or 
prohibiting  a  person  from  obtaining  employment  or  to  extort  money 
or  a  thing  of  value  from  such  a  person. 

Opinion  No.  67-25-A  of  May  1,  1967,  deals  with  the  right 
of  a  prospective  employer  to  inquire  of  a  person  into  his  criminal 
record.   3ince  there  is  no  disclosure  of  this  information  to  a 
third  person,  it  is  apparent  that  Section  2947  vvould  not  prohibit 
such  an  inquiry. 

It  is  my  opinion  therefore  that  Sections  2947  and  3058 
(precisely  the  same  statute;  however,  referring  to  parolees  rather 
than  discharged  prisoners),  have  no  application  to  or  effect  upon 
Opinion  No.  67-25-A  of  May  1,  1967,  and  that  since  the  proposed 
legislation  referred  to  in  that  opinion  has  not  been  enacted,  the 
conclusion  reached  therein  reflects  the  present  state  of  the  law 
on  the  subject. 

Very  tr^ly  yours. 


THOMAS  M.  O'CONNOR 
V;t?L  City  Attorney 


Letter  Opinion  No.  67-01-A 


November  2,  1967 


Mr,  Robert  J.  Do Ian 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

3an  Francisco,  California 

Re:   Golden  Gate  Bridge  and  Highway  District 

Board  of  Directors '  Power  to  Enter  Contract 
for  Engineering  Studies  of  Second  Deck 

Dear  Mr,  Do Ian: 

I  have  reviewed  your  letter  of  October  24,  1967,  in  which 
you  point  out  that  Supervisor  Blake  would  like  to  know  whether  the 
Golaen  Gate  Bridge  and  Highway  Directors  have  the  legal  authority 
to  expend  $265,000  for  an  engineering  study  of  the  feasibility  of 
adding  a  second  deck  to  the  bridge.   The  Golden  Gate  and  Highway 
District  was  organized  pursuant  to  the  provisions  of  the  Bridge  and 
Highway  District  Act  which  is  presently  codified  as  Sections  27000 
to  27325,  Streets  and  Highways  Code,  The  purpose  for  its  organiza- 
tion was  "Bridging  -  the  Golden  Gate."   (See  Doyle  v,  Jordan,  200 
Cal,  170,  189,)  Also,  under  the  provisions  ol   Section  27164,  the 
District  is  authorized  to  "acquire,  or  contract  to  acquire,  and  may 
construct  under  contract,  or  by  its  own  employees,  maintain,  improve 
and  operate  bridges,  abutments,  rights  of  way,  roads,  tunnels,  rail- 
roads,  streetcar  lines,  interurban  lines,  telephone  and  telegraph 
lines,  footpaths,  fire  ducts,  tollgates,  tollhouses,  subways,  and 
all  other  forins  of  property  necessary  or  proper  for  the  successful 
prosecution  of  the  project  for  which  the  district  was  organized,  or 
which  may  be  authorized  by  the  board  of  directors  of  the  district 
under  its  powers  under  this  chapter  including  all  machinery  or  other 
property  useful  or  necessary  to  construct,  maintain,  operate  or 
otherwise  make  use  of  toll  bridges  and  highways,  and  complete,  add 
to,  repair  or  otherwise  improve  any  such  property  acquired  by  it,'' 
TEmphas  is  added . ) 

It  would  appear  that  the  proposed  second  deck  of  the  bridge 
is  in  keeping  with  the  purposes  of  the  District's  organization  and 
would  be  a  proper  exercise  of  its  powers  under  the  authority  above 
cited.  Accordingly,  the  District  would  have  the  power,  upon  approval 
of  the  electorate,  to  issue  bonds  for  the  purpose  of  financing  con- 
struction of  the  second  deck. 
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In  order  for  the  bridge  directors  to  propose  a  bond  issue 
to  the  electorate,  they  must  first  adopt  a  resolution  of  necessity 
for  the  incurrence  of  the  bonded  indebtedness  (Section  27220) . 
Also,  before  issuing  the  bonds  they  must  estimate 

''(a)   The  total  cost  of  constructing  or  acquiring 
or  both  the  works  for  which  the  bonds  are  to  be  issued. 

'■(b)  The  period  of  construction  of  such  works. 

'■  (c)  The  amount  of  bonds  which  will  be  required 
to  pay  the  total  estimated  cost  and  to  pay  interest  on 
the  bonds  during  the  estimated  period  of  construction 
and  for  six  months  thereafter."   (Section  27240) 

Obviously,  in  order  to  make  the  foregoing  determinations 
engineering  studies  would  be  necessary  and  the  power  to  make  such 
studies  would  be  one  of  the  District's  and  the  Board's  incidental 
powe..s  under  the  provisions  of  Section  27172  of  the  Act  which  pro- 
vide that  "The  district  may  do  all  things  necessary  for  the  complete 
exercise  of  the  powers  described  in  this  chapter.''   (See  Kennedy  v. 
Ross 3  2G  Cal.2d  569,  530;  Crawford  v.  Imperial  Irrigation  District, 
TTJrrcal.  315,  334.) 

Therefore,  it  is  my  opinion  that  the  Board  of  Directors 
of  the  Golden  Gate  Bridge  and  Highway  District  have  the  authority 
at  this  time  to  enter  into  a  contract  for  the  engineering  study 
of  the  feasibility  of  adding  a  second  deck  to  the  bridge. 

Very  truly  yours. 


BJW 


THOMAS  M.  O'COi^^IOR 
City  Attorney 


Letter  Opinion  No.  67-82-A 


November  6,  1967 


Mr.  Philip  L.  Rezos 
Director  of  Property 
450  McAllister  Street 
San  Francisco,  California 

Re:   Demolition  of  Old  Hall  of  Justice  Prior  to  Sale 

Dear  Mr.  Rezos: 

This  is  in  response  to  your  letter  of  October  25,  1967  as 
to  whether  permission  can  be  granted  at  the  present  time,  through 
the  R.edevelopment  Agency  to  the  proposed  developer  of  the  Chinese 
Cultural  Center,  to  raze  the  existing  improvements  on  the  Old  Hall 
of  Justice  site  in  the  Chinese  Cultural  and  Trade  Center  Redevelop- 
ment Project  area.   In  your  letter  you  state  the  factual  situation 
and  your  conclusions  as  follows: 

''The  sale  of  the  old  Hall  of  Justice  building  is  a  part 
of  a  redevelopment  project  and  is  in  furtherance  of  the 
development  of  the  Chinese  Cultural  and  Trade  Center. 
The  Redevelopment  Project  Area  Plan  was  adopted  by  the 
Board  of  Supervisors  on  September  16,  1965  by  its  Ordi- 
nance No.  278-65  and  subsequently  the  Redevelopment 
Agency  selected  Justice  Enterprises,  Inc.  as  the  developer. 

"Conveyance  of  the  site  to  the  Redevelopment  Agency  for 
the  sum  of  $850,000  for  further  conveyance  to  Justice 
Enterprises,  Inc.  was  authorized  by  the  Board's  Resolution 
No.  73-67. 

"The  Agency  and  Developer  are  about  to  enter  into  a  dis- 
position contract,  one  of  the  provisions  of  which  calls 
for  a  review  and  approval  of  the  final  construction  plans 
by  the  Agency  prior  to  conveyance  of  the  property  to  the 
developer.   The  preparation  and  review  and  approval  of 
those  plans  will  take  several  months.   In  the  meantime  the 
entire  project  could  be  accelerated  by  having  the  old  Hall 
of  Justice  building  demolished. 

"The  department  has  thoroughly  explored  the  possibility 
of  rehabilitating  the  present  building  and  such  rehabili- 
tation has  been  found  to  be  economically  unfeasible.   In 
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addition,  Washington  Street  is  to  be  widened  and  such 
widening,  authorized  by  the  Board's  Resolution  No.  637-66, 
requires  the  removal  of  the  northerly  10.92  feet  of  the 
existing  building.  The  restoration  of  the  building  after 
such  necessary  partial  razing  would  therefore  be  even 
more  unfeasible. 

"The  existing  building,  which  was  built  in  1311,  has  badly 
deteriorated  during  the  years  it  has  stood  unoccupied  due 
to  neglect,  leaking  roof  and  severe  vandalism  and  presently 
constitutes  a  distinct  health  and  safety  hazard.   It  is 
our  opinion  that  demolition  of  the  improvements  would 
enhance  the  value  of  the  site." 

The  authority  of  the  Redevelopment  Agency  to  raze  or  to 
provide  for  the  razing  of  buildings  is  found  in  Section  33420  of 
the  Health  and  Safety  Code,  which  reads  as  follows: 

"An  agency  may  clear  or  move  buildings,  structures, 
or  other  improvements  from  any  real  property  acquired." 

It  is  to  be  noted  that  the  authority  of  the  Agency  to  clear 
sites  under  the  foregoing  section  is  limited  to  property  acquired 
by  the  Agency.   Here,  the  property  is  City  property  and  neither  the 
Agency  nor  the  proposed  developer  have  acquired  title  to  the  prop- 
erty at  the  present  time,  and  under  the  provisions  of  the  Board  of 
Supervisors  Resolution  No.  73-67,  the  title  to  the  property  is  not 
to  be  conveyed  to  the  Agency,  and  from  the  Agency  to  the  developer, 
until  several  conditions  are  fulfilled,  one  of  which  is  the  approval 
of  the  final  plans  for  the  development  mentioned  in  your  letter. 

Accordingly,  if  demolition  of  the  existing  structure  is  to 
be  undertaken  at  the  present  time,  it  will  have  to  be  accomplished 
by  the  City  under  its  powers.   In  this  connection,  if  the  Board  of 
Supervisors  agrees  with  the  conclusions  in  your  letter  that  the  re- 
habilitation of  the  structure  is  not  feasible  and  that  it  must  be 
destroyed  or  demolished  under  any  circumstances  and  that  it  is  in 
the  public  interest  that  it  be  demolished  prior  to  its  conveyance 
to  the  Agency,  the  Board  may  authorize  you  to  enter  into  a  contract 
for  its  demolition  and  the  clearance  of  the  site  without  cost  to 
the  City  in  accordance  with  the  provisions  of  the  contract  procedure 
ordinance.  Chapter  6  of  the  San  Francisco  Administrative  Code.   Pre- 
sumptively, the  Justice  Enterprises,  Inc.  would  be  the  successful 
bidder  on  such  a  proposal  as  I  am  informed  by  your  office  that  the 
cost  of  demolition  of  the  building  would  exceed  its  salvage  value. 
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In  view  of  the  Redevelopment  Agency's  involvement  in  the 
property  under  the  provisions  of  Resolution  No.  73-67  and  the  Rede- 
velopment Plan,  the  proceedings  should  be  initiated  by  a  written 
request  from  the  Agency  to  the  Board  of  Supervisors  asking  that  the 
City  proceed  with  the  demolition  of  the  building.  You  can  submit 
simultaneously  therewith  your  recommendation  and  your  conclusions 
as  they  are  generally  outlined  in  your  letter  to  me. 

You  are  thus  advised. 

Very  truly  yours, 


TJB  THOMAS  M.  O'CONNOR 

City  Attorney 


kh :. 
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Mr.  Robert  J.  Do Ian 

Cle_-k  of  the  Board  of  aupeivisors 

235  City  Hall 

3an  Francisco,  California 

P^e:   Request  of  Ivan  and  V.  M.  Edwinson  to  file 
application  for  equalization,  subsequent  to 
September  15,  1967,  by  reason  of  improper 
notification  of  assessment  pursuant  to  Sec- 
tion 619  of  the  R.evenue  and  Taxation  Code 

Dear  Mr.  Do Ian: 

A  review  of  this  matter  indicates  that  on  May  12,  1965; 
the  Sdwinsons  purchased  the  property  which  is  the  subject  of  their 
letter  of  October  3,  1967,  to  you,  from  Louise  O'Connor. 

The  tax  bills  foi  the  latter  half  of  1565,  1966-67,  and 
the  present  year  are  in  the  name  of  George  O'Connor,  predeceased 
husband  of  Louise  O'Connor.   The  bills  for  the  1365  and  1966-67 
tax  year  have  been  paid. 

On  June  30,  1967,  the  notice  required  by  Section  619  was 
mailed,  addressed  to  George  O'Connor,  320  Felton  Street.  The  names 
of  the  assessees  did  not  appear  in  the  address  window,  and  the 
notice  was  returned  to  the  Assessor's  office  on  July  4,  1967.   The 
duplicate  notice  was  foiwarded  to  them,  correctly  addressed,  on 
September  15,  1967. 

Section  619  requires  that  the  notice  referred  to  therein 
be  directed  to  the  assessee.   It  is  our  conclusion  that  the  notice 
was  not  properly  directed  as  required  by  said  Section  619. 

Section  620  of  the  Revenue  and  Taxation  Code  provides  that 
when  there  is  a  failure  to  give  notice  pursuant  to  Section  619  the 
assessee  may  pay  his  taxes  under  protest.   The  section  provides 
that  a  protest  consists  of  the  filing  of  an  application  for  equali- 
zation with  the  Tax  Collector  at  the  time  the  taxes,  or  the  first 
installment  thereof,  are  paid.   The  Tax  Collector  is  to  forward 
said  application  to  the  Clerk  of  the  Tax  Appeals  Board  with  a  noti- 
fication that  the  taxes  were  paid  under  protest.  Thereafter,  the 
Board  shall  equalize  such  assessment  at  its  ne::t  annual  meeting. 
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It  is  our  conclusion  that  the  Edwinsons  should  be  sent  an 
application  for  equalization  of  their  1967  assessment  with  instruc- 
tions to  complete  and  file  the  same  with  the  Tax  Collector,  who  is 
to  forward  said  application  to  the  Clerk  of  the  Tax  Appeals  Board, 
who,  in  turn,  is  to  schedule  the  matter  for  hearing. 

The  above  procedure  should  be  followed  in  all  instances 
where  there  was  a  failure  to  direct  the  notice  required  by  Section 
619  to  the  proper  party,  but  not  in  instances  where  there  was  a 
correct  mailing  and  the  assessee  did  not  receive  the  notice. 

Very  truly  yours. 


WRL 


THOMAS  M.  O'CONNOR 
City  Attorney 


cc:   Mr.  Londo  Casassa 
Tax  Collector 

Mr,  G'oorge  Carey,  Clerk 
Tax  Appeals  Board 


Mr.  Joseph  E.  Tinney 
Assessor 
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Mr.  Thomas  J.  Mellon 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco,  California 

• 

Subject:   Authority  of  Registrar  of  Voters  to 
engage  "outside  agency"  to  assist  in 
Official  Canvass  of  Votes 

Dear  Mr.  Mellon: 

This  refers  to  your  letter  of  November  20,  1967,  in  which 
you  request  the  advice  of  this  office  as  to  whether  certain  pro- 
cedures as  requested  of  you  by  Supervisor  Kevin  O'Shea  in  connection 
with  the  official  canvass  of  votes  in  the  November  7,  1967  municipal 
election  are  permissible. 

The  letter  of  Supervisor  O'Shea  states  that  there  have  been 
four  changes  in  the  results  between  Mr.  O'Shea  and  Mr,  Mailliard  in 
four  ballot  counts  since  election  day  and  because  of  this  uncer- 
tainty the  City's  Chief  Administrator  should  designate  immediately 
an  independent  and  impartial  agency  outside  of  the  City  government 
to  make  the  official  canvass  of  votes  in  the  November  7  municipal 
election  in  its  entirety,  with  their  tabulation  to  go  to  the 
Registrar  of  Voters  for  his  final  review  and  certification. 

The  four  tallies  in  the  Mailliard  -  O'Shea  contest  which 
ultimately  determines  the  sixth  place  of  the  six  to  be  elected  as 
supervisors  came  about  as  follows:   The  first  tally  was  the  unof- 
ficial tally  which  commenced  after  the  polls  closed  on  November  7th 
and  continued  until  completed  in  the  early  morning  of  November  8th; 
this  tally  showed  Mailliard  ahead  of  O'Shea  by  approximately  200 
votes.  The  Registrar  ordered  his  staff  to  make  a  retabulation  the 
next  morning  of  November  8th,  presumably  because  of  the  closeness 
of  the  race  and  the  possibility  of  error  in  the  unofficial  tally. 
The  tally  was  still  unofficial  and  showed  O'Shea  ahead  of  Mailliard 
by  148  votes;  later  in  the  day  some  discrepancies  were  discovered 
which  showed  O'Shea  leading  by  76  votes.  The  Registrar  then 
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commenced  the  official  canvass  of  votes  and  the  official  canvass  is 
still  continuing.   Because  of  the  closeness  of  the  Mailliard  - 
O'Shea  race  and  the  three  previous  tallies,  the  Registrar  completed 
the  official  canvass  on  these  two  candidates  first  and  announced 
his  official  canvaes  on  November  17  which  showed  Mailliard  ahead  by 
9,152  votes.  The  Registrar  has  not  as  yet  certified  the  official 
canvass  to  the  Board  of  Supervisors. 

Charter  Section  178  provides  that  the  canvass  of  returns 
and  certificate  of  election  shall  be  made  as  provided  by  general  law. 
The  general  law  on  canvass  of  returns  is  found  in  Division  10, 
Chapter  8,  Article  1  of  the  Elections  Code  commencing  at  Section 
18400. 

Section  18401  provides  that  the  Registrar  of  Voters  shall 
canvass  the  returns  on  the  first  Thursday  after  the  election. 
Section  18407  provides  that  the  canvass  shall  be  continued  daily, 
Sundays  and  holidays  excepted,  for  not  less  than  six  hours  each  and 
every  day  until  completed.   Section  18412  provides  that  as  soon  as 
the  result  of  the  canvass  is  officially  certified  to  him,  the  Clerk 
of  the  Board  of  Supervisors  shall  enter  on  the  records  of  the  Board 
a  statement  of  the  result.   Section  18413  provides  for  the  contents 
of  the  statement  of  result. 

It  is  clear  from  the  foregoing  that  the  Registrar  of  Voters 
must  conduct  the  official  canvass  and  certify  the  result  of  the 
canvass.   No  provision  is  made  for  any  "outside  agency"  to  canvass 
the  votes  nor  certify  the  result.  There  is  likewise  no  provision 
which  would  prevent  the  appointment  of  an  "outside  agency"  to  work 
on  the  canvass  of  votes  with  the  Registrar  if  this  is  done  during 
the  canvass,  bearing  in  mind  that  the  Registrar  has  the  duty  to 
canvass  and  certify. 

Elections  Code  Sections  18500  -  18509  provide  for  a 
public  recount  of  ballots.   Section  18501  limits  the  ground  for  a 
recount  in  situations  where  the  returns  from  any  precinct  show  a 
total  of  votes  cast  for  all  candidates  for  any  office  or  for  or 
against  any  measure  in  excess  of  the  number  of  votes  cast  in  the 
precinct . 

After  the  official  vote  is  certified  by  the  Registrar  of 
Voters,  the  provisions  of  the  Elections  Code  for  election  contests 
then  become  available,   (Division  11,  Chapters  1  through  4,  of  the 
Elections  Code.)   Section  20021  of  the  Elections  Code  sets  forth 
the  grounds  for  contest  as: 

(a)  That  the  precinct  board  or  any  member  thereof  was  guilty 
of  malconduct; 
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(b)  That  the  person  who  has  been  declared  elected  to  an 
office  was  not,  at  the  time  of  the  election,  eligible  to  that 
office; 

(c)  That  the  defendant  has  given  to  any  elector  or  member 
of  a  precinct  board  any  bribe  or  reward,  or  has  offered  by  bribe 
or  reward  for  the  purpose  of  procuring  his  election,  or  has  com- 
mitted any  other  offense  against  the  elective  franchise  ,  .  .  ; 

(d)  That  illegal  votes  were  cast; 

(e)  That  the  precinct  board  in  conducting  the  election  or 
in  canvassing  the  returns,  made  errors  sufficient  to  change  the 
result  of  the  election  as  to  any  person  who  has  been  declared 
elected. 

In  this  connection  it  should  be  noted  that  Section 
20021  (e) ,  supra ,  refers  to  the  official  canvass  and  does  not 
include  unofficial  tallies  made  on  election  night  or  the  next  day. 

In  summary,  you  are  advised  that  while  the  official  canvass 
of  votes  is  still  in  progress  and  before  certification,  an  "outside 
agency"  may  be  employed  to  assist  the  Registrar  of  Voters  in  the 
work  of  canvassing  the  votes.   You  are  further  advised  that  the  work 
of  the  "outside  agency"  must  be  under  the  control,  supervision  and 
direction  of  the  Registrar  in  order  to  fulfill  the  requirement  that 
the  Registrar  is  the  person  who  must  certify  as  to  the  accuracy  and 
completeness  of  the  canvass  of  the  election  returns  to  the  Board  of 
Supervisors, 

Very  truly  yours, 


TAT, Jr. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Letter  Cpinion  No.  67-85-A 


November  29,  1967 


Honorable  Joe  Beeman 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:  Redevelopment  Agency;  Conflict  of  Interest  of 
Chairman;  Jurisdiction  of  Board  of  Supervisors 
to  Review  Relocation  Procedures 

Dear  Supervisor  Beeman: 

This  refers  to  your  inquiry  concerning  two  matters  in- 
volving the  Redevelopment  Agency.   Your  first  inquiry  concerns 
whether  Mr.  Walter  Kaplan  has  a  conflict  of  interest  because  of 
the  positions  he  occupies,  i.e..  Chairman  of  the  Redevelopment 
Agency,  President  of  the  City  of  San  Francisco  Downtown  Parking 
Garage,  which  corporation  operates  the  5th  and  Mission  Garage, 
and  Secretary-Treasurer  of  the  Emporium  Capwell  Corporation. 
The  second  inquiry  concerns  what  legal  steps  the  Board  of  Super- 
visors could  take  to  reopen  the  Irwin  Hotel  to  provide  housing. 
These  questions  will  be  taken  up  in  the  order  presented. 

The  Redevelopment  Agency  of  San  Francisco  is  a  state 
agency  functioning  under  state  law  to  fulfill  state  purposes. 
(See  Fellom  v.  Redevelopment  Agency  (1958),  157  Cal,  App.  2d, 
243.)   After  the  adoption  of  a  Redevelopment  Plan  by  the  Board 
of  Supervisors  and  receipt  of  the  plan  by  the  agency,  the  Agency 
is  vested  with  responsibility  for  carrying  out  the  plan.   (See 
Section  33372,  Health  and  Safety  Code.) 

As  a  result  of  the  foregoing  the  'conflict  of  interest" 
and  "incompatibility"  provisions  of  the  Charter  of  the  City  and 
County  of  San  Francisco  (Sections  222  and  222.1)  are  not  involved, 
The  Charter  provisions  govern  the  conduct  of  officers  and  em- 
ployees of  the  City  and  County  only,  and  do  not  govern  the  con- 
duct of  a  member  of  the  Redevelopment  Agency.   In  order  to 
determine  whether  any  conflict  of  interest  exists,  it  is  neces- 
sary to  review  applicable  sections  of  state  law. 


*.« 
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The  applicable  sections  relating  to  any  conflict  of  inter- 
est concerning  redevelopment  are  to  be  found  in  the  Health  and 
Safety  Code,  specifically  Sections  33130  and  33393,   Section 
33130  of  the  Health  and  Safety  Code  provides  as  follows: 

"No  agency  or  community  officer  or  employee  who  in  the 
course  of  hi?  duties  is  required  to  participate  in  the 
formulation  of  or  to  approve  plans  or  policies  for  the 
redevelopment  of  a  project  area  shall  acquire  any  inter- 
est in  any  property,  included  within  a  project  area  within 
the  coranunity.   If  any  such  officer  or  employee  owns  or  has 
any  direct  or  indirect  financial  interest  in  such  property, 
he  shall  immediately  make  a  written  disclosure  of  it  to  the 
agency,  and  the  legislative  body  which  shall  be  entered  on 
their  minutes.   Failure  to  so  disclose  constitutes  miscon- 
duct in  office, 

"This  section  shall  not  prohibit  any  such  officer  or 
employee  from  acquiring  an  interest  in  property  within 
the  project  area  for  the  purpose  of  participating  as  an 
owner  or  reentering  into  business  pursuant  to  this  part 
provided  that  such  officer  or  employee  has  owned  a  sub- 
stantially equal  interest  as  that  being  acquired  for  the 
three  years  immediately  preceding  the  selection  of  the 
project  area." 

Section  33393  provides  as  follows : 

"An  agency  shall  not  acquire  from  any  of  its  members  or 
officers  any  property  or  interest  in  property  except 
through  eminent  domain  proceedings . " 

Section  33130  quoted  above  provides  generally  that  an 
officer  or  employee  cannot  acquire  any  interest  in  property 
within  a  Project  Area,  and  would  cause  any  officer  or  employee 
who  owns  or  has  any  direct  or  indirect  financial  interest  in 
property  to  make  a  written  disclosure  of  it  to  the  Agency  as 
well  as  to  the  legislative  body.   The  words  "any  interest"  found 
in  the  first  sentence  of  this  section  are  not  defined.   However, 
the  second  sentence  relating  to  ownership  of  property  defines 
"interest"  as  "direct  or  indirect  financial  interest."  Since 
these  provisions  are  a  part  of  one  section,  it  would  appear  evi- 
dent that  the  statute  was  designed  to  prevent  financial  interest 
either  direct  or  indirect  in  property  to  be  acquired  by  a  redevel- 
opment agency. 

The  basic  facts  which  you  outlined  in  your  letter  are 
that  Mr.  Kaplan  has  an  interest  in  the  City  of  San  Francisco 
Downtown  Parking  Corporation  and  the  Emporium  Capwell  Corpora- 
tion which  operates  the  Emporium  Department  Store.  A  review 
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of  Redevelopment  Agency  records  indicates  that  the  Fmporium  Cap- 
well  Corooration  does  not  own  or  have  a  financial  interest  in  any 
property  located  within  the  Yerba  Buena  Project  Area  so  as  a 
matter  of  law  under  the  above  quoted  sections,  Mr.  Kaplan  would 
not  have  a  conflict  of  interest  as  Secretary-Treasurer  of  the 
Emporium  Capwell  Corporation. 

The  only  other  ''interest"  that  Mr.  Kaplan  is  alleged  to 
have  is  the  position  he  holds  as  President  of  the  City  of  San 
Francisco  Downtown  Parking  Corporation.  On  October  1,  196  5,  an 
agreement  was  entered  into  between  the  City  and  County  of  San 
Francisco  and  the  City  of  San  Francisco  Downtown  Parking  Corpora- 
tion providing  specifically  for  the  expansion  of  the  public  park- 
ing facility  known  as  the  5th  and  Mission  Garage.   The  above 
mentioned  agreement  recited  that  the  corporation  was  formed 
specifically  for  the  purpose  of  erecting  a  public  parking  facil- 
ity and  the  October  1,  1965  agreement  was  to  provide  for  the 
expansion  of  the  facility  so  that  it  would  occupy  the  balance 
of  the  property  of  the  block  bounded  generally  by  4th,  Mission 
and  Minna  Streets . 

In  paragraphs  numbered  E  and  F  of  the  above  mentioned 
agreement,  the  following  recital  is  made: 

"E.  All  of  the  issued  and  outstanding  shares  of  the 
capital  stock  of  Corporation  are  beneficially  ovmed  by 
City,  pursuant  to  and  in  accordance  with  the  terms  and 
provisions  of  a  Declaration  of  Trust  dated  October  29, 
1957,  executed  by  Crocker-Anglo  National  Bank  (now  Crocker- 
Citizens  National  Bank),  as  Trustee,  whereby  tne  Trustee 
has  declared  and  acknowledgec  that  it  holds  the  title  to 
all  of  the  issued  and  outstanding  shares  of  the  capital 
stock  of  Corporation  in  trust  for  City. 

"F.   Corporation  has  not  made  and  does  not  intend  to 
make  any  profit  by  reason  of  any  business  or  venture  in 
which  it  may  engage  or  by  reason  of  the  erection  or  opera- 
tion of  the  facility  and  any  additions  thereto  or  modifica- 
tions thereof,  and  no  part  of  Corporation's  net  earnings, 
if  any,  will  ever  inure  to  the  benefit  of  any  person,  firm 
or  corporation,  except  City." 

The  above  recitals  indicate  that  the  DowntovTn  Parking  Cor- 
poration is  a  nonprofit  corporation  with  tne  stock  in  said  cor- 
poration beneficially  owned  by  the  City  and  with  any  and  all 
profits  to  be  for  the  benefit  of  the  City. 
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Legal  research  on  Section  33130  of  the  Health  and  Safety 
Code  indicates  that  only  one  case  has  considered  this  matter,  and 
that  is  the  case  of  In  Re  Redevelopment  Plan  for  Bunker  Hill,  61 
Cal.  2d  21,  56-57.   In  that  case  tne  Chairman  of  the  Redevelop- 
ment  Agency  for  the  City  of  Los  Angeles  served  as  a  director  in 
a  nonprofit  corporation,  which  corporation  owned  some  14  parcels 
of  pi:x)perty  within  the  redevelopment  area.  The  Supreme  Court 
held  that  the  evidence  did  not  show  that  the  agency  chairman  for 
Los  Angeles  had  acquired  any  interest  in  the  property  subsequent 
to  the  adoption  of  the  Plan.   The  court  also  stated  that  since 
he  had  made  a  full  disclosure  of  his  interest  in  the  nonprofit 
corporation,  there  was  no  conflict  of  interest  within  the  meaning 
of  the  state  law. 

It  should  be  noted  that  the  present  5th  and  Mission  Garage 
property  is  not  included  within  the  Redevelopment  Project  Area  of 
Yerba  Buena,  so  any  questions  concerning  conflict  of  interest  are 
prospective  in  nature  only.   In  addition,  the  agreement  mentioned 
above  concerning  the  expansion  of  the  garage  provides  specifically 
that  upon  acquisition  of  the  property  and  demolition  of  the  struc- 
ture thereon  by  the  Redevelopment  Agency,  the  property  will  be 
conveyed  to  the  City  and  County  of  San  Francisco.   However,  as 
indicated  above,  even  if  the  5th  and  Mission  Garage  Corporation 
acquires  title  to  property  presently  being  acquired  by  the  R.ede- 
velopment  Agency,  there  would  be  no  conflict  of  interest  because 
the  interest  of  Mr.  Kaplan  would  be  a  remote  interest  and  not 
a  direct  or  indirect  financial  interest  in  the  property,  under 
the  meaning  of  the  law. 

The  second  question  raised  in  your  request  relates  to 
what  legal  steps  are  necessary  to  abrogate  the  action  of  the 
Redevelopment  Agency  in  closing  the  Irwin  Hotel,  and  to  reopen 
the  Irwin  Hotel  to  provide  housing  for  the  displaced  pensioners 
and  senior  citizens. 

After  a  Redevelopment  Plan  has  been  ap  roved  by  the  Board 
of  Supervisors  and  receipt  of  the  approval  by  the  Agency,  tne 
Agency  is  vested  with  responsibility  for  carrying  out  the  Plan. 
(See  Section  33372,  Health  and  Safety  Code.)  The  Agency  is  charged 
with  the  acquisition  of  and  sale  of  all  property  within  the  Re- 
development Project  Area.  The  Agency  is  also  charged  with  main- 
taining a  feasible  method  or  plan  for  relocation  of  families  in 
the  Project  Area.   (See  Sections  33410,  33411,  33412,  33414, 
33415  and  33415,  Health  and  Safety  Code.)   As  far  as  relocation 
is  concerned,  the  Board  of  Supervisors,  under  Section  33367(d)(7) 
of  the  Health  and  Safety  Code  has  to  make  a  finding  that  the 
Agency  has  a  feasible  method  or  plan  for  the  relegation  of  fami- 
lies .  This  was  done  by  ordinance  by  the  Board  of  Supervisors 
when  it  approved  the  plan.   See  Silver  v.  The  Board  of  Super- 
Vleors,  etc.,  et  al.,  S.  F.  Superior  Court  No.  56bL3:i.   Subsequent 
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to  the  approval  of  the  plan,  it  is  the  duty  of  the  Redevelopment 
Agency  to  carry  out  the  relocation  of  families  in  the  Project 
Area.   In  the  case  of  Ganguinetti  v.  City  Council,  231  Cal .  Aop. 
2d  813,  822-823,  the  court  held  as  follows:   "Essentially  the' 
plan  must  be  a  plan  or  scheme  of  action  to  be  taken  in  the  future 
as  need  erises,  sufficiently  implemented  to  meet  the  fluctuating 
demands  of  people  being  displaced  from  time  to  time."  A  plan  of 
tnis  type  would  meet  the  requirements  of  the  Health  and  Safety 
Code  and  would  be  valid. 

It  is  my  opinion  that  once  the  Board  of  Supervisors  has 
made  its  finding  that  there  is  an  adequate  provision  for  a  re- 
location plan,  the  Redevelopment  Agency  is  charged  with  carrying 
out  the  plan,  and  the  Board  of  Supervisors  can  take  no  steps  to 
rescind  actions  of  the  Redevelopment  Agency  as  a  matter  of  law. 

You  are  advised  accordingly. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
RAK  City  Attorney 
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Mr.  Arthur  H.  Frye,  Jr. 

General  Manager  and  Chief  Engineer 

San  Francisco  V/ater  Department 

425  Mason  Street 

San  Francisco,  California  94101 

Subject:  Land  Acquisition  Adjoining  Watershed  Lands 

Dear  Mr.  Frye: 

I  am  in  receipt  of  your  letter  of  November  2,  1957  in 
which  you  request  to  be  advised  of  methods  that  might  be 
employed  whereby  the  San  Francisco  Water  Department  could 
legally  acquire  unimproved  lands  adjoining  its  watersheds. 
In  your  letter  you  state  that  these  lands  will  not  provide 
surface  runoff,  or  contribute  water  in  any  manner  to  the  City's 
sys tern, aVi';]' will  not  be  uGed  for  wntor  facility  structures, -In 
short,  it  appears  that  the  lands  are  not  required  for  the  pur- 
poses of  the  department. 

Section  91  of  the  Charter  of  the  City  and  County  of 
San  Francisco  provides,  in  part,  as  follows: 

"The  director  of  property  .  .  .   shall  have 
charge  of  the  purchase  of  real  property  and 
improvements  required  for  all  city  and  county 
purposes  .  .  . 

"Each  department  authorized  by  the  ap- 
proval of  bond  issues  or  by  annual  or  supple- 
mental appropriation  ordinances  to  purchase 
or  lease  property  or  improvements  needed  for 
the  purposes  of  the  department  shall  make  such 
purcnases  or  leases  through  the  director  of 
property.   He  shall  make  a  preliminary  valuation 
of  the  property  to  be  acquired  or  leased  and 
report  the  same  to  the  department  requiring  such 
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property.   He  shall  conduct  negotiations  with  the  owner 
or  owners  thereof,  at  the  conclusion  of  which  he  shall 
report  the  terms  on  which  such  sale  or  lease  may  be 
concluded,  together  with  his  recommendations  thereon. 
The  head  of  the  department  concerned  may  report  to  the 
board  of  supervisors  and  recommend  acceptance  or  that 
proceedings  in  eminent  domain  be  instituted  for  the 
acquisition  of  such  property."   (emphasis  added) 

Section  92  of  the  Charter  further  provides,  in  part: 

"...   The  director  of  property  may,  in  lieu  of 
sale,  arrange  for  the  trading  of  any  real  property 
proposed  to  be  sold  for  other  property  required  by 
the  department  in  charge  thereof."  (emphasis  added) 

It  is  clear  from  the  foregoing  charter  provisions 
that  a  department  may  acquire  property  only  if  it  is  required 
for  the  purposes  of  the  department.   The  issue  of  "requirement" 
is  factual,  to  be  determined  in  each  instance  of  intended  ac- 
quisition by  the  specific  needs  of  the  department  involved. 

In  the  absence  of  facts  indicating  that  the  lands  ad- 
joining the  watershed  are  required  for  Water  Department  purposes, 
I  advise  you  that  the  Water  Department  cannot  legally  acquire 
such  lands. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
jC  City  Attorney 
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November  28,  1967 


Hon.  Thomas  J.  Cahill 

Chief  of  Police 

850  Bryant  Street 

San  Francisco,  California  94103 

Re:   Expansion  of  Police  Department  Alarm 
System  Panel;  Legality  Thereof 

Dear  Chief  Cahill: 

In  your  letter  of  September  25,  1967,  you  have  presented 
the  problem  of  whether  the  Police  Department  Terminal  Alarm  Panel 
can  be  expanded  in  order  to  allow  additional  connections  by  the 
contribution  of  funds  from  private  sources.   According  to  your 
statement,  these  private  sources  consist  of  the  Bank  of  America 
and  possibly  the  Clearing  House  Association,   Under  the  plan  about 
which  you  have  asked,  such  organizations  would  be  assigned  con- 
nections upon  the  expanded  alarm  panel. 

You  have  asked  this  office  concerning  the  propriety  of 
acceding  to  this  proposal,  particularly  as  it  relates  to  the  exist- 
ing legislation  authorizing  connections  to  the  Police  Department 
Terminal  Alarm  Panel  which  has  been  codified  as  Article  XIII  of 
Part  III  of  the  San  Francisco  Municipal  Code, 

The  general  authority  for  the  issuance  and  revocation  of 
licenses  and  permits  in  this  area  is  found  in  the  first  paragraph 
of  Section  24  of  the  Charter  of  the  City  and  County  of  San  Francisco 
which  reads  as  follows: 

"The  board  of  supervisors  shall  regulate,  by  ordinance, 
the  issuance  and  revocation  of  licenses  and  permits  for  the 
use  of,  obsttTJCtion  of  or  encroachment  on  public  streets 
and  places,  exclusive  of  the  granting  of  franchises  governed 
by  other  provisions  of  this  charter;  and  for  the  operation 
of  businesses  or  privileges  which  affect  the  health,  fire- 
prevention,  fire- fighting,  crime,  policing,  welfare  or  zoning 
conditions  of  or  in  the  city  and  county,  and  for  such  other 
matters  as  the  board  of  supervisors  may  deem  advisable," 

Inasmuch  as  the  authority  to  regulate  the  question  of  con- 
nections to  the  Police  Department  Terminal  Alarm  Panel  is  reposed  in 
the  Board  of  Supervisors,  the  existing  ordinance  must  be  examined  to 
determine  whether  there  is  any  present  authority  for  the  arrangement 
which  you  propose.   On  reviewing  the  ordinance,  I  find  no  such  auth- 
ority and  am  of  the  opinion  that  the  ordinance  will  have  to  be  amend- 
ed in  order  to  authorize  the  acceptance  of  private  funds  to  assist 
with  the  financing  of  the  enlargement  of  the  panel. 
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In  conjunction  with  the  amendment  of  the  ordinance,  arrange- 
ments should  also  be  made  to  present  to  the  Board  of  Supervisors  a 
draft  of  legislation  for  the  receipt  and  the  appropriation  of  the 
funds  to  be  furnished  for  the  enlargement  of  the  panel.   In  connection 
with  these  matters,  it  is,  of  course,  necessary  that  the  fiscal  pro- 
cedures regarding  the  appropriation  of  funds  and  the  certification 
of  the  availability  thereof  for  contractual  purposes  be  observed. 

The  object  of  such  legislation  would  seem  proper  under  the 
circumstances  since,  as  may  be  determined  under  the  discretion  of 
the  Board  of  Supervisors,  such  legislation  could  be  found  to  assist 
the  public  purposes  of  crime  policing  and  maintaining  public  order 
and  as  being  a  proper  method  of  carrying  out  such  objectives  con- 
sistently with  the  provisions  of  Sections  24  and  61  of  the  Charter, 
as  well  as  other  legal  enactments.   Of  course,  any  such  connection 
on  the  expanded  panel  board,  as  well  as  upon  that  which  was  origi- 
nally constructed,  would  be  subject  to  whatever  fee  arrangements  and 
other  terms  and  conditions  are  imposed  in  the  existing  or  any  amended 
ordinance. 

The  remaining  question  is  whether  the  use  of  the  expanded 
portions  of  the  Terminal  Alarm  Panel  could  be  limited  to  those  firms 
which  contribute  funds  to  the  expansion.   If  permission  is  secured, 
pursuant  to  the  amended  ordinance  which  would  have  to  be  enacted  by 
the  Board  of  Supervisors,  then  it  would  be,  in  my  opinion,  proper  to 
so  limit  the  use  of  the  panel.  A  legislative  distinction  may  be 
made  under  such  circumstances  as  to  those  who  have  contributed  funds 
whereby  the  facility  which  they  seek  to  use  has  come  into  existence 
by  means  of  their  contribution.   In  order  to  prevent,  however,  any 
possibility  of  discrimination  in  this  area,  it  is  my  suggestion  that 
all  those  who  may  be  interested  in  obtaining  connections  to  the 
Terminal  Alarm  Panel  be  advised  of  the  plans  for  the  expansion  of 
that  panel  so  that  they  may  also  have  the  opportunity  to  assist  with 
the  financing  of  the  expansion  and  thereby  be  afforded  the  opportunity 
to  obtain  connections  on  the  expanded  panel.  Any  ordinance  which  is 
drafted  should,  in  my  opinion,  open  the  opportunity  of  participating 
in  the  reconstruction  of  the  panel  to  all  those  who  may  be  interested. 

If,  on  further  consideration  of  this  matter,  you  desire  further 
advice  or  the  preparation  of  legislation,  please  do  not  hesitate  to 
communicate  with  me. 

Yours  very  truly. 


THOMAS  M.  O'CONNOR 
I5JK  City  Attorney 
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Mr.  Basil  Healey 

Registrar  of  Voters 

155  City  Hall 

San  Francisco,  California 

Subject:  Absentee  Ballot:  Effect  of  Improper 
Vote  for  Particular  Office 

Dear  Mr.  Healey: 

This  letter  is  in  response  to  your  verbal  request  for 
advice  in  connection  with  the  counting  of  certain  absentee  ballots 
of  the  November  7,  1967,  election.   You  have  indicated  that  a 
number  of  absentee  ballots  contained  votes  for  seven  or  more  super- 
visors whereas  six  were  to  be  elected  and  only  six  offices  could 
be  voted  for.   Your  specific  question  is  whether  the  entire  ballot 
is  disqualified  or  only  the  vote  for  supervisor  is  disqualified. 

Section  17072  of  the  Elections  Code  of  the  State  of 
California  states  as  follows: 

"§  17072.   Inability  to  determine  choice;  counting  rest 
of  ballot. 

If  a  voter  indicates  either: 

(a)  By  stamps  in  the  voting  squares  after  the 
names  of  any  candidates,  or 

(b)  By  writing  the  names  of  persons  for  an  office 
in  the  blank  spaces,  or 

(c)  By  a  combination  of  both  stamping  and  writing 
in,  a  choice  of  more  names  than  there  are  candidates  to 
be  elected  or  nominated  for  any  office,  or  if  for  any 
reason  it  is  impossible  to  determine  his  choice  for  any 
office,  his  ballot  shall  not  be  counted  for  that  office, 
but  the  rest  of  his  ballot,  if  properly  marked,  shall  be 
counted." 
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This  particular  section  is  general  in  nature  and  applies 
to  all  ballots  in  an  election.   I  am,  therefore,  of  the  opinion 
that  this  section  applies  to  the  absentee  ballots  in  question. 

It  is  my  opinion,  therefore,  that  the  vote  for  supervisor 
in  the  ballot  where  seven  or  more  V7ere  voted  for  cannot  be  counted 
but  the  rest  of  the  absentee  ballot  can  be  counted  if  it  is  proper 
in  all  other  respects. 

Very  truly  yours. 


TAT 


THOMAS  M.  O'COMOR 
City  Attorney 


Letter  Opinion  No.  67-89-A 


December  12,  1967 


Tax  Appeals  Board 

Room  164,  City  Hall 

San  Francisco,  Calif.  94102 

Attention  of  Mr.  George  L.  Carey, 
Administrator 

Re:   Requirement  for  Personal  Appearance 
Before  Tax  Appeals  Board 

Gentlemen: 

This  is  in  reply  to  your  letter  of  November  22,  1967, 
wherein  you  request  an  opinion  predicated  upon  the  following 
narrated  facts: 

A,  the  owner  of  real  property,  timely  filed  a  petition 
for  equalization  of  the  1967  assessment  on  August  7,  1967.   Sub- 
sequently, A  sold  the  real  property  to  B.   Notice  of  equalization 
hearing  was  sent  to  A.   B  appeared  at  the  scheduled  time  and  place 
and  requested  to  be  heard  in  connection  with  the  application  filed 
by  A.   The  matter  was  continued  pending  an  opinion  by  this  office 
as  to  B's  status  to  "take  the  place  of  A." 

Section  5(h)  of  the  Rules  of  the  Tax  Appeals  Board  of 
the  City  and  County  of  San  Francisco  entitled  "Personal  Appearance 
by  Applicant;  Appearance  by  Agent"  provides: 

"The  applicant  must  appear  personally  at  the  hearing 
and  not  through  an  agent  except  as  otherwise  provided  in 
these  rules.  The  applicant's  pr'^.Qp.nce  at  the  hear^.ug  may 
be  excused  by  the  Board  and  he  may  be  represented  by  an 
agent  upon  a  showing  by  affidavit  or  declaration  under 
penalty  of  perjury  at  the  time  of  hearing  that  the  appli- 
cant is  either  absent  from  the  City  and  County  or  unable 
to  appear  by  reason  of  health  ,  .  .  ." 

This  section  has  been  copied  verbatim  from  Section  317 
of  Title  18  of  the  California  Administrative  Code. 
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The  relevant  provisions  of  the  Revenue  and  Taxation  Code 
are  containad  in  Section  1608,  which  provides  as  follows: 

"Before  the  County  Board  makes  any  reduction,  it 
shall  examine,  on  oath,  the  person  affected  or  the  agent 
making  the  application,  touching  the  value  of  the  prop- 
erty. A  reduction  shall  not  be  made  unless  the  person 
or  agent  attends  and  answers  all  questions  pertinent  to 
the  inquiry." 

It  is  apparent  that  the  local  rule  is  more  restrictive 
than  the  quoted  provisions  of  Section  1608  of  the  Revenue  and 
Taxation  Code  in  that  it  requires  a  personal  appearance  of  the 
applicant  rather  than  an  examination  of  the  person  affected  or 
agent  making  the  application  as  provided  in  the  Code. 

In  connection  with  this  apparent  conflict  between  the 
Revenue  and  Taxation  Code  and  the  local  board  rules,  your  atten- 
tion is  called  to  the  case  of  Williamson  v.  Payne,  25  C.A,  2d 
497,  wherein  the  court  held  that  under  the  rule  making  authority 
vested  in  them  by  Section  9,  Article  XIII  of  the  California  Con- 
stitution, local  boards  of  supervisors  have  authority  to  enact  a 
rule  requiring  the  personal  appearance  of  the  applicant  at  an 
equalization  hearing  if  in  the  county  and  able  to  attend.  The 
court  construed  Section  3675  of  the  Political  Code  (which  anti- 
dated  and  was  substantially  the  same  as  Section  1603  of  the 
Revenue  and  Taxation  Code)  to  be  a  restriction  on  the  authority 
of  the  board  to  make  a  reduction  without  first  examining  the 
agent  or  owner  and  as  a  grant  of  authority  to  the  board  of  an 
option  to  determine  whom  it  would  examine. 

The  court  also  held  that  there  was  nothing  in  the  language 
of  the  quoted  code  section  restricting  a  board  of  supervisors  from 
adopting  a  rule  requiring  the  owner's  presence. 

While  Section  9  of  Article  XIII  authorized  local  boards 
of  supervisors  to  adopt  their  own  rules  of  notice  in  tax  appeals 
matters,  Section  9.5  of  Article  XIII,  adopted  in  1962,  authorizes 
boards  of  supervisors  to  adopt  rules  of  notice  and  procedure  for 
local  tax  appeals  boards.  The  rules  of  the  San  Francisco  Tax 
Appeals  Board  were  adopted  by  the  Board  of  Supervisors  pursuant 
to  the  authority  of  Section  9.5  of  Article  XIII  of  the  California 
Constitution. 

It  would  appear  that  Section  5(h)  of  the  local  rules 
requiring  the  personal  appearance  of  the  applicant  is  not  an 
impairment  of  any  legal  or  constitutional  right,   (Williamson  v. 
Payne,  supra,  page  505.) 


Letter  Opinion  No.  67-89-A 

Tax  Appeals  Board  -  3  -  n    t.   ,o   , 

■5  December  12,  1967 


You  are  so  advised. 


Very  truly  yours. 


WRL  THOMAS  M.  O'CONNOR 

City  Attorney 
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December  '',,  1^^.7 


T*^r.  Basil  Heale-^' 

Regis  *:rar  of  Voters 

155  City  Hall 

San  Francisco,  California 


Subject:   Absentee  Ballots;  Unauthorized 
Marks  Not  Rendering  Void 
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Dear  Mr.  Healey: 

This  letter  is  in  response  to  vour  verbal  reouest  for  advice 
in  connection  with  the  countin-^  of  certain  absentee  ballots  of  the 
November  7,  l'^S7,  election.   You  have  indicated  that  a  number  of 
absentee  ballots  contain  a  cross  eradicated  and  another  cross  sub- 
stituted.  Your  specific  ouestion  is  whether  the  substituted  cross 
may  be  counted  as  a  vote.   In  each  case  the  intention  of  the  voter  is 
clear  that  he  did  not  cast  a  vote  by  the  cross  which  he  eradicated. 

Section  18200  of  the  Elections  Code  provides  that  the  chapter 
on  absentee  voting  shall  be  liberally  construed  in  favor  of  the 
absent  voter.    Section  17071,  although  speaking  of  a  presidential 
or  direct  primary  election,  provides  that  a  ballot  shall  not  be  re- 
iected  for  any  technical  error  which  does  not  render  it  impossible  to 
determine  the  voter's  choice,  even  though  the  ballot  be  somewhat 
soiled  or  defaced.   Section  17072  provides  in  part  that  a  ballot 
shall  not  be  counted  for  an  office  if  for  any  reason  it  is  impossible 
to  determine  the  voter's  choice  for  that  office,  inferring  that  it 
shall  be  counted  if  it  is  possible  to  decermine  his  choice. 

In  addition  to  these  code  sections,  there  is  some  case  law 
on  the  subject.   Scott  v.  Kenvon,  16  Cal.  2d  1'''7,  states  that  courts 
are  reluctant  to  throw  out  votes  where  it  can  be  told  for  whom  the 
vote  was  intendeds  Morrison  v.  Vhite,  10  Cal.  App.  2d  2S6,  held  that 
a  ballot  which  contained  a  cross  properly  made  after  the  word  'Yes' 
and  light  smudge  or  erasure  after  word  'No'  was  properly  allovjed  as 
an  affirmative  vote,  as  against  contention  that  erasure  was  intended 
as  a  distinguishing  mark;  see  also  Sweetser  v.  Pacheco,  172  Cal.  137. 

It  is  my  opinion  that  where  it  is  possible  to  determine  the 
intention  of  the  voter,  his  vote  should  be  counted  even  though  the 
ballot  is  soiled  or  defaced,  by  unauthorized  marks  and  the  unauthor- 
ized marks  were  not  placed  there  to  identify  the  ballot. 

Very  truly  yours , 

THOMAS  V.    O'CONNOR 
TAT  City  Attorney 
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Mr.  Basil  Hf^aley 
Registrar  of  Voters 
155  City  Hall 
San  Francisco,  California 

Subiect:   Legislation  Excluding  Unopposed 
Incumbent  Superior  and  Municipal 
Court  Judges  from  Ballot 

Dear  Vx.    -lealey: 

This  refers  to  your  letter  of  December  5,  l'^67,  in  whica 
you  ask  whether  or  not  unopposed  incumbent  judges  need  appear  on 
the  forthcoming  June  pr5.mary  ballot  of  I'^'S. 

In  19o7,  Article  VI,  Section  15  of  the  Constitution  of  the 
State  of  California,  was  amended  to  read,  in  part,  as  follows: 

'■§  IC.   Election  of  judges;  vacancies 

'Sec.  IS  (a)   Judges  of  the  Supreme  Court  shall  be 
elected  at  large  and  ludges  of  courts  of  appeal  shall 
be  elected  in  their  districts  at  general  elections  at 
the  same  time  and  places  as  the  Goveimor  .... 

''(b)   Judges  of  oth'^r  courts  shall  be  elected  in 
their  counties  or  districts  at  general  elections.   The 
Legislature  may  provide  that  an  unopposed  incumbent's 
name  not  appear  on  the  ballot. 

Thereafter,  in  the  1'"''7  S-^ssion,  the  Legislature  amended 
Section  2530'^'^  of  the  Elections  Code  of  the  State  of  California  to 
read  as  follox'js! 

"25304.   In  any  county  or  any  judicial  district  in 
which  only  the  incumbent  has  filed  nomination  papers 
for  the  office  of  superior  court  judge,  municipal  court 
judge  or  justice  court  Tudge,  his  name  shall  not  appear 
on  the  ballot  unless  there  is  filed  v/ith  the  county 
clerk  or  registrar  of  voters,  within  20  days  after  the 
final  date  for  filing  nomination  papers  for  the  office, 
a  petition  indicating  that  a  write-in  campaign  will  be 
conducted  for  the  office  and  signed  by  103  registered 
voters  qualified  to  vote  with  respect  to  the  office. 
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"If  a  petition  indicating  that  a  write-in  campaign 
mil  be  conducted  for  the  office  at  tae  general  elec- 
tion, signed  by  100  registered  voters  oualified  to  vote 
with  respect  to  the  office,  is  filed  with  the   county 
clerk  or  registrar  of  voters  not  less  than  45  days  be- 
fore the  general  election,  the  name  of  the  incumbent 
shall  be  placed  on  the  general  election  ballot  if  it 
has  not  appeared  on  the  direct  primary  election  ballot. 

'If,  in  conformity  with  this  section,  the  name  of 
the  incumbent  does  not  appear  either  on  the  primary 
ballot  or  general  election  ballot,  the  county  clerk  or 
registrar  of  voters,  on  the  day  of  the  general  election, 
shall  declare  the  incumbent  reelected. 

This  section  is  nov7  in  effect. 

Unopposed  incumbent  Municipal  and  Superior  Court  judges 
need  not  appear  on  the  1?68  June  primary  ballot  provided  that  the 
write-in  campaign  procedures  as  set  forth  in  Section  25304  are  no- 
instituted. 

Verr  truly  yours. 


THOMAS  M.  0' CONNOR 
rp^ij  City  Attorney 


Letter  OpT.nion  Mo.  57-92-A 


December  7,  1^C7 


Mr.  Elvin  C.  Stendell,  President 
Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California 

Subject;   Management  Contract  for  Palace  of  Fine  Arts 

Dear  Mr.  Stendell; 

Tliis  letter  is  in  response  to  your  inouiry  as  to  whether 
the  Recreation  and  Park  Commission  has  the  authority  to  contract 
for  the  personal  services  of  a  oualified  person  who  would  act  as  the 
Commission's  agent  to  promote  the  use  of  the  Palace  of  Fine  Arts, 
with  payment  to  be  made  on  a  percentage  basis  of  the  business  the 
manager  developed.   Since  no  job  scope  has  been  submitted  with  your 
recuest  detailing  the  specific  duties  of  this  person,  the  answer 
must  be  in  general  terms.   Basically,  however,  the  proposal  as  out- 
lined in  your  letter  would  involve  the  performance  of  a  management 
function  of  the  Recreation  and  Park  Commission  under  either  an 
employment  contract  or  an  independent  contract. 


In  the  decision  in  California  Smplo'^mient  Commission  v, 

follows 


in  cne  cecisxon  in  --aiirornxa  a. 

Los  Angeles  Dovmtown  Shoprjng  Mews  Corp.  ,  7A   Cal.  2d  421,  an 
■'independent  contractor"  is  defined  as  f 


'  s 


"An  independent  contractor  is  a  person  who  is 
engaged  in  an  independent  emplo^,mient  or  occupation, 
responsible  to  his  principal  only  for  the  result  and 
not  for  the  manner  or  means  by  which  it  is  accomplished. 
(Citation.)   In  determining  vjhether  an  individual  is 
an  employee  or  an  independent  contractor,  the  most 
important  factor  is  the  right  to  control  the  manner  and 
means  of  accomplishing  tne  result  desired.    If  the 
employer  has  the  power  to  exercise  complete  control, 
vrhether  or  not  that  potential  control  is  exercised  with 
respect  to  all  details,  an  employer- employee  relation- 
ship exists.'' 

Under  the  provisions  of  Section  k7   of  the  Charter,  the 
Recreation  and  Park  Commission  is  charged  with  the  'complete  and 
exclusive  control,  management  and  direction  of  the  parks,  play- 
grounds, recreation  centers  and  all  other  recreational  facilities 
.  .  .  which  are  in  charge  of  the  commission  ....'■ 

These  functions  and  responsibilities  of  the  Recreation 
and  Park  Commission  cannot  be  delegated  to  private  individuals  or 
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en'rities,  but  must  be  carried  ou  :  by  the  Commission  and  by  its 
staff,  xiThicli  staff  vrould  necessarily  have  to  be  subiect  to  its  con- 
tinuing supervision,  direction  and  control,  both  as  to  the  methods 
of  accomplishment  and  the  results  to  be  achieved.   (See  Tax  Factors 
V.  County  of  Marin,  20  Cal.  App.  2d  T? .) 


This  reauirement,  namely,  supervision,  direction  and 
control,  is  incompatible  v;ith  the  performance  of  such  functions  by 
an  independent  contractor  who  is  responsible  only  for  a  result  and 
not  for  the  m.anner  and  means  by  which  it  is  accomplished. 

The  proposed  contract  would,  therefore,  necessarily  be  an 
employment  contract  and  as  such  would  involve  a  position  in  the  city 
and  county  service.   Under  the  provisions  of  Section  l^:-3  of  the 
Charter,  such  position  must  be  included  in  the  classified,  civil  serv- 
ice of  the  cit)^  and  county  and  the  position  itself  must  be  created 
under  the  provisions  of  Section  1A2  of  the  Charter  by  appropriation 
ordinance  of  the  Board  of  Supervisors  following  the  proper  designa- 
tion and  classification  of  the  position  by  the  Civil  Service  Com- 
mission based  on  the  duties  and  responsibilities  thereof.    (See 
Stockburger  v.  Rile-"-,  21  Cal.  App.  2d  165;  State  Compensation 
InsuranceFund  vT^ley,  ?  Cal.' 2d  125.) 

With  reference  to  the  personal  services  that  can  be  per- 
formed under  an  independent  contract,  aside  from  those  instances 
where  contracts  for  personal  sei-vices  are  specifically  authorized 
by  the  Charter,  none  of  which  apply  in  the  instant  si-?:uation,  the 
City  and  County  of  San  Francisco  may  contract  for  personal  services 
only  under  limited  circumstances.   These  circumstances  are  illus- 


<--! 


:rated  in  the  cases  of  San  Francisco  v. 
Ross,  2C 


Kennedy  v. 


:al.  2d 


55? . 


Boyd,  17  Cal.  2d  50C ,  and 


The  above 
contract  an  expe 


ve  cases  would  be  authority  onl'^  to  employ  by 
rt  in  the  field  of  management  to  prepare  surv< 


__^ prepare  surveys 

and  plans  for  development  of  the  Palace  of  Fine  Arts  and  to  act 
as  an  expert  consultant  in  those  fields.   The  cases  would  not  be 
authority'  for  engaging  a  managem.ent  contractor  to  perform  the 
duties,  which  are  actually  those  of  the  Recreation  and  Park  Com- 
mission pursuant  to  Section  ^-2  of  the  Charter. 

As  stated,  these  duties  and  functions  involve  a  position 
in  the  city  and  county  service  which  must  be  created  and  filled 
pursuant  to  the  provisions  of  Sections  1A3  and  142  of  the  Charter. 


You  ax'c  advised  accordingl-^/, 


Very  tiruly  yours. 


RAK 


THOMS  M.  O'CONNOR 
City  Attorney 


Letter  Opinion  No.  ey^SSrA 


December  11,  1967 


Mr.  James  K.  Carr 

General  Manager  of  Public  Utilities 

Room  287,  City  Hall 

San  Francisco,  California  94102 

Re:   Financing  of  Acquisition  of  Municipal  Railway 

Rolling  Stock  -  Leasing  from  Nonprofit  Corporation 

Dear  Mr.  Carr: 

At  our  meeting  in  the  City  Attorney's  office  on  November  15, 
1957,  also  attended  by  Nathan  B.  Cooper,  Controller,  William  F. 
Bourne,  Public  Utilities  Counsel,  VJilliam  J.  Dwyer,  Accounts  Bureau 
Director,  and  Jerome  Cohen,  Deputy  City  Attorney,  the  possibility 
of  financing  the  acquisition  of  Municipal  Railway  rolling  stock  by 
leasing  sam.e  from  a  nonprofit  corporation  was  discussed. 

It  was  suggested  that  a  nonprofit  corporation  could  be 
formed  (all  of  the  capital  stock  of  which  would  be  beneficially 
owned  by  the  City)  for  the  sole  purpose  of  aiding  and  assisting  the 
City  in  financing  the  acquisition  of  motor  coaches,  trolley  coaches 
and  street  cars  for  the  Municipal  Railway. 

The  manner  in  which  said  financing  is  proposed  to  be  accom- 
plished would  be  essentially  as  follows: 

a.  The  nonprofit  corporation  would  enter  into  an  agreement 
with  the  City  whereby  the  corporation  would  agree  to  purchase,  on  a 
competitive  bid  basis  and  in  strict  accordance  with  City's  specifi- 
cations, all  equipment  required.   The  corporation  would  then  lease 
same  to  the  City  for  a  fixed  term  at  an  annual  rental  equal  to  (but 
in  no  event  exceeding)  the  fair  value  of  the  use  of  said  equipment 
for  each  year  of  the  terro  of  the  lease.   Title  to  the  equipment 
would  vest  in  the  City  upon  termination  of  the  lease. 

b.  According  to  the  Controller,  annual  rentals  for  leasing 
of  the  equipment  would  be  paid  from  the  Municipal  Railway  recon- 
struction and  replacement  fund. 

At  the  termination  of  our  meeting  you  requested  an  opinion 
as  to  the  legality  of  such  a  proposed  procedure. 

The  aforementioned  method  of  financing  is  proposed  as  an 
alternative  to  an  outright  purchase  of  the  equipment  financed  by  a 
general  obligation  bond  issue,  which  would  require  a  two- thirds 
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vote  of  the  electorate.   The  primary  legal  question,  therefore,  is 
whether  such  a  lease  arrangement  would  create  a  municipal  indebted- 
ness or  liability  which  would  exceed  in  the  year  of  its  execution 
the  income  and  revenue  then  available  to  the  City  in  violation  of 
article  XI,  section  18  of  the  State  Constitution. 

In  Dean  v.  Kuchel,  35  Cal.  2d  444,  the  California  Supreme 
Court  had  occasion  to  rule  on  this  very  question.   The  Court  held 
that  a  similar  debt  limitation  provision  of  the  Constitution  was 
not  violated  by  an  instrument  providing  for  (1)  the  leasing  of  real 
property  to  the  State  for  a  period  of  25  years  at  a  monthly  rental 
of  $3,325  and  (2)  the  vesting  of  all  title  in  the  State  at  the 
expiration  of  the  lease  if  all  covenants  were  performed.   (See  also 
City  of  Los  Angeles  V.  Off ner,  19  Cal.  2d  483;  County  of  Los  Angeles 
y.  Byrum,  36  Cal.  2d  694.)   ^On  the  basis  of  the  current  decisions 
it  is  my  opinion  that  the  proposed  lease  arrangement  would  not  create 
an  indebtedness  in  violation  of  the  constitutional  debt  limitation 
and  would  therefore  be  valid  in  this  respect. 

It  is  proposed,  however,  that  the  leasing  of  the  equipment 
from  the  nonprofit  corporation  be  on  a  negotiated  basis  without  com- 
petitive bidding.  Although  the  Charter  does  not  require  competitive 
bidding  for  the  leasing  of  equipment  by  the  purchaser  (see  Sec.  88 
of  the  Charter),  the  Administrative  Code  does  impose  such  a  limita- 
tion (see  Sections  21.10  and  21.6,  San  Francisco  Administrative  Code). 
Hence,  it  would  appear  that  an  ordinance  adopted  by  the  Board  of 
Supervisors  amending  the  Administrative  Code  would  be  necessary  in 
order  to  permit  the  purchaser  to  arrange  for  the  leasing  of  the 
equipment  from  a  nonprofit  corporation  without  the  necessity  of 
inviting  competitive  bids. 

The  next  question  which  presents  itself  is  whether  the 
Internal  Revenue  Service  (IRS)  would  issue  favorable  rulings  to 
the  nonprofit  corporation  concerning  (1)  exemption  from  payment  of 
federal  excise  taxes  on  purchases  of  equipment  and  (2)  exemption 
from  payment  of  federal  income  taxes  on  the  interest  earned  on  the 
corporation's  bonds  or  indebtedness.   Favorable  rulings  would  be 
important  for  two  reasons:  First,  the  current  federal  excise  tax 
rate  is  a  sizable  10%  of  the  purchase  price;  and.  secondly,  an 
important  advantage  to  the  nonprofit  corporation  s  method  of 
financing  is  the  fact  that  the  tax-free  interest  on  its  obligations 
enables  it  to  borrow  money  at  a  lower  rate  of  interest. 

I  am  advised  by  William  J.  Dwyer,  Accounts  Bureau  Director, 
that  nonprofit  corporations  which  purchased  equipment  for  and  operate 
transit  systems  in  the  cities  of  Long  Beach  and  San  Diego,  respec- 
tively, have  been  able  to  purchase  equipment  without  payment  of  the 
federal  excise  tax.   Ostensibly,  favorable  rulings  were  obtained 
from  the  IRS  in  each  instance. 
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Recently  the  IRS  has  issued  a  series  of  favorable  rulings 
concerning  the  exempt  status,  for  federal  income  tax  purposes,  of 
the  interest  on  bonds  of  San  Francisco  Airport  Improvement  Corpo- 
ration relative  to  its  financing  of  improvements  to  real  property 
at  the  Airport. 

I  cannot  say  with  certainty  whether  the  financing  of  the 
acquisition  of  personal  property,  as  distinguished  from  a  lease  of 
real  property,  by  a  lease  arrangement  would  in  any  way  affect  a 
request  for  ruling  from  IRS.   However,  on  the  basis  of  the  facts 
herein  outlined,  the  existing  IRS  regulations,  and  the  recent  IRS 
rulings,  it  would  appear  that  the  chances  of  obtaining  a  favorable 
ruling  from  IRS  would  be  fairly  good. 

Another  question  of  considerable  interest  is  whether  the 
proposed  method  of  financing  would  be  eligible  for  federal  financial 
assistance  under  the  Urban  Mass  Transportation  Act  of  1964  (Pub.  L. 
88-355,  49  U.S.C.A.  1501,  et  seq. "  an  act  authorizing  the  Housing 
and  Home  Finance  Administrator  to  provide  additional  assistance  for 
the  development  of  comprehensive  and  coordinated  mass  transportation 
systems,  both  public  and  private,  in  metropolitan  and  other  urban 
areas) . 

Under  the  provisions  of  this  act  the  administrator  is 
authorized  to  make  grants  or  loans  to  assist  states  and  local  public 
bodies  and  agencies  thereof  in  financing  the  acquisition  of  trans- 
portation equipment,  including  rolling  stock  (49  U.S.C.A.  1502(a)). 

The  federal  grant  cannot  exceed  two-thirds  of  the  ''net 
project  cost,"  which  is  defined  as  that  portion  of  the  cost  which 
cannot  be  reasonably  financed  from  revenues  (49  U.S.C.A.  1693(a)). 

As  used  in  the  act,  "local  public  bodies"  include  munici- 
palities and  instrumentalities  of  one  or  more  m.unicipalities  (49 
U.S.C.A.  lS03(c)(?)). 

The  act  makes  no  provision  whatever  for  grants  or  loans  to 
municipalities  for  the  mere  leasing  of  ecuipment.   In  this  connection, 
therefore,  tx<70  questions  come  to  mind.   The  first  question  is  whether 
the  provision  for  passage  of  title  to  the  City  at  the  termination  of 
the  lease  would  be  of  any  significance.   That  is  to  say,  for  purposes 
of  the  act,  would  the  transaction  in  its  entirety  be  deemed  to  be  an 
acquisition,  rather  than  a  mere  leasing,  of  the  rolling  stock  thereby 
making  the  City  eligible  for  federal  assistance?  If  not,  would  the 
corporation  itself  be  eligible  for  a  grant  as  an  "instrumentality" 
of  the  City? 
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It  could  be  argued  that,  for  purposes  of  the  act,  the 
nonprofit  corporation  is  an  instrumentality  of  the  City  by  virtue 
of  its  being  organized  solely  for  the  purpose  of  aiding  and  assist- 
ing the  City  in  acquiring  rolling  stock  for  its  transit  system, 
and  further  by  reason  of  the  fact  that  all  of  the  corporation's 
stock  is  beneficially  ovmed  by  the  City. 

In  any  event,  the  ultimate  answers  to  the  questions 
relating  to  tax  rulings  and  federal  grants  would  have  to  come  from 
the  appropriate  federal  authorities. 

In  summary,  I  am  of  the  opinion  that,  subject  to  obtaining 
favorable  rulings  from  the  IRS,  the  proposed  method  of  financing 
the  acquisition  of  Municipal  Railway  rolling  stock  is  legally 
feasible. 

You  are  advised  accordingly. 

Very  trxily  yours. 


THOMAS  M.    O'CONNOR 
jQ  City  Attorney 


Letter  Opinion  No.  67-94-A 


December  13,  1967 


Mr.  Thomas  J.  Mellon 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco,  California  94102 

Re:   Interpretation  of  Section  14151  of  the 
Welfare  and  Institutions  Code 

Dear  Mr.  Mellon: 

You  have  asked  whether  the  State  Office  of  Health  Care 
Services  may  properly  include  children  in  the  count  of  recipients 
of  basic  health  care  under  Section  14151  of  the  Welfare  and 
Institutions  Code. 

Section  14151  of  the  Welfare  and  Institutions  Code  pro- 
vides, in  part,  as  follows: 

"Each  county  shall  each  quarter  bear  the  cost  of 
services  and  care  provided  adult  persons  who  are  recip- 
ients under  this  chapter  in  an  amount  equal  to  the 
product  of  one  dollar  ($1)  multiplied  by  the  number 
of  recipients  authorized  to  receive  aid  as  of  the  first 
calendar  month  of  each  quarter."   (Emphasis  added.) 

Section  14151  is  part  of  Chapter  7,  Part  3,  Division  9 
of  the  Welfare  and  Institutions  Code.   Chapter  7  relates  to  basic 
health  care  and  related  remedial  or  preventive  services  to  recip- 
ients of  public  assistance  and  to  medically  indigent  aged  and 
other  persons. 

Chapter  7  provides  for  the  following  definition  of  terms 
used  therein:   An  "adult  person"  is  defined  as  "an  eligible  person 
other  than  a  family  person."   (Section  14055  of  the  Welfare  and 
Institutions  Code.)  And  a  "family  person"  is  "an  eligible  member 
of  a  family  group  consisting  of  one  or  more  children  under  the  age 
of  21,  the  parent,  parents,  or  other  adult  relative  with  whom  such 
children  are  living  in  the  absence  of  a  responsible  parent  or 
parents,  or  a  child  in  foster  care."  (Section  14054  of  the  Welfare 
and  Institutions  Code.) 

Where  in  the  same  statute  the  Legislature  defines  the 
meaning  of  words  used,  it  expresses  authoritatively  its  intent, 
and  its  definition  and  construction  is  binding  and  prevails  over 
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executive  or  administrative  interpretation.   (See  Application  of 
Monrovia  Evening  Post.  199  Cal.  263,  269-270;  45  Cal.  Jur.  2d, 
Statutes,  Sec.  148,  p.  653;   Vol.  2,  Sutherland  Statutory  Con- 
struction (Third  Ed.),  Section  3002,  pp.  222-223.)  Applying  the 
foregoing  rule  to  the  situation  here,  it  is  clear  that  it  was 
not  intended  by  the  Legislature  that  children  be  included  in  the 
term  "adult  person." 

Moreover,  in  the  recent  case  of  Morris  v.  VJilliams,  67 
A.C.  755,  involving  the  recent  proposed  cutbacks  in  the  Medi-Cal 
program,  the  Supreme  Court  held  that  administrative  regulations 
that  violate  legislative  enactments  are  void;  that  administrative 
regulations  must  conform  to  the  legislative  will  to  be  valid. 

You  are  advised,  therefore,  that  including  children  in 
the  count  of  recipients  under  Section  14151,  either  by  way  of 
administrative  interpretation  or  regulation,  would  be  contrary 
to  the  expressed  legislative  intent  and  improper. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
EAB  City  Attorney 


Letter  Opinion  No.  67-95-A 

_      LETTER  OPINION  NO,    67-95A 
OVERRULED    IN   PART   BY   79-10 


December  19,  1967 


Thomas  J.  Cahill 

Chief  of  Police 

850  Bryant  Street 

San  Francisco,  Calif.  94103 

Subject:   Application  of  Provisions  of  Salary 
Standardization  Ordinance  in  Police 
Department  to  Persons  Temporarily 
Assigned  to  Perform  Duties  of  Ranks 
Created  by  Charter  §35.4 

Dear  Chief  Cahill: 

In  your  letter  of  December  4,  1967,  you  have  asked  me  to 
advise  you  concerning  the  effect  that  Section  7  of  Ordinance  No. 
198-S7  has  on  persons  temporarily  assigned  to  perform  the  duties 
of  positions  designated  in  §35.4  of  the  Charter. 

Section  7  of  Ordinance  No.  198-67  which  is  quoted  in  your 
letter  is  reproduced  here  for  purposes  of  reference: 

"Assignment  to  Higher  Ranks:   After  one  shift,  all 
assignments  of  uniformed  members  of  the  Police  and 
Fire  Departments  to  higher  ranks  shall  be  by  appoint- 
ment. " 

This  provision  of  the  ordinance  is  written  so  as  to  apply 
only  to  those  situations  in  which  the  Board  of  Supervisors  has 
authority  to  act.   If  the  Charter  of  the  City  and  County  of  San 
Francisco  contains  language  which  is  in  conflict  with  the  language 
of  any  ordinance  adopted  by  the  Board  of  Supervisors,  then  the 
Charter  language  prevails  (see  §9,  Charter). 

Positions  in  the  service  of  the  City  and  County  of  San 
Francisco  are  created  or  continued  by  the  adoption  of  the  annual  or 
supplemental  appropriation  ordinance  (see  §73,  Charter),  and  ordi- 
narily the  maximum  number  of  each  class  of  employment  is  determined 
by  the  Board  of  Supervisors  when  it  adopts  these  ordinances.   (See 
§59  and  73,  Charter.)   Pursuant  to  the  authority  vested  in  the 
Board  of  Supervisors  by  the  above  sections,  the  Board  adopted  the 
language  which  now  has  become  Section  7  of  Ordinance  No.  198-57. 
The  ordinance  makes  it  clear  that  whenever  an  assignment  is  made  to 
a  higher  rank  because  of  a  vacancy  therein  and  that  assignment  lasts 
for  more  than  one  shift,  that  thereafter  the  appointing  officer  in 
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the  Fire  and  Police  Departments  must  fill  the  vacancy  with  an 
appointee,  and  the  appointee  receives  the  rate  of  pay  attached  to 
the  rank.   This  provision  of  the  ordinance  may  require  an  increase 
in  the  number  of  positions  in  the  rank  but  the  Board  of  Supervisors 
has  provided  for  such  a  contingency  by  authorizing  temporary  appoint- 
ments, in  excess  of  allowed  limits,  if  funds  are  available  (see 
Section  1.2  of  the  Annual  Salary  Ordinance). 

In  applying  this  provision  of  the  ordinance  to  those 
positions  which  are  created  or  continued  annually  by  action  of  the 
Board  of  Supervisors,  the  Board  has  complete  discretion,  including 
the  authority  to  determine  the  number  of  positions  in  each  class. 
As  to  positions  which  are  established  by  the  Charter,  the  Board  must 
follow  the  mandate  of  the  Charter.   This  means  that  in  adopting  the 
necessary  appropriation  ordinance,  the  Board  can  neither  increase 
nor  decrease  the  number  provided  in  the  Charter  for  a  particular 
position. 

Positions  authorized  by  §35.4  of  the  Charter  are  Charter 
created  positions.   Each  position  authorized  by  §35.4  is  limited  to 
one  incumbent,  that  is,  a  deputy  chief,  a  department  secretary,  etc. 
Additionally,  the  authority  contained  in  §35.4  is  not  one  of  appoint- 
ment, with  the  exception  of  the  department  physician,  but  one  of 
designation.   The  Chief  is  authorized  to  designate  a  member  of  the 
department,  who  meets  the  cualifications  required  by  the  section, 
to  perform  the  duties  of  the  position.   Consequently,  the  right  to 
receive  the  rate  of  pay  attached  to  this  position  or  rank  is  based 
upon  the  individual's  designation  by  the  Chief  of  Police  with  the 
approval  of  the  Police  Commission  (see  §§20  and  35.4,  Charter). 
Once  the  Chief  makes  a  designation  and  the  position  is  occupied  by  a 
member  of  the  Department,  he  is  not  empowered  to  make  an  additional 
designation  unless  a  vacancy  or  removal  occurs.   The  Board  of  Super- 
visors, through  the  enactment  of  Section  7  of  Ordinance  No.  198-67, 
did  not  enlarge  the  power  of  the  Chief  to  make  additional  designa- 
tions to  any  of  the  positions  created  by  §35.4. 

Therefore,  I  advise  you  that  so  long  as  there  has  been  no 
revocation  of  the  designation  of  a  member  of  the  Department  to  one 
of  the  positions  created  by  §35.4  of  the  Charter  and  the  person  so 
designated  is  receiving  the  rate  of  pay  for  the  rank,  no  other  per- 
son who  is  ordered  to  perform  the  duties  in  the  absence  of  the 
designee  can  be  appointed  thereto  as  provided  by  Section  7  of  Ordi- 
nance No.  198-67. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
BJW  City  Attorney 
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December  28,  1967 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Subject:   Redevelopment  Areas --Undergrounding 
Utilities--VJill  Federal  Government 
Allow  as  a  Project  Cost  the  Under- 
grounding  of  Utilities  where  City's 
Ordinance  Makes  Undergrounding 
Mandatory 

Dear  Mr.  Dolan: 

This  letter  is  in  response  to  your  request  for  amplification 
of  Opinion  No.  67-30-A  issued  by  this  office  on  April  10,  1957,  con- 
cerning undergrounding  of  utility  wires  in  Redevelopment  Projects. 
Your  requested  amplification  is  based  on  a  proposed  ordinance  which 
would  make  it  mandatory  for  all  utilities  in  any  subdivision  to  be 
placed  underground. 

The  Redevelopment  Agency  of  San  Francisco  is  a  State  agency 
functioning  under  State  law  to  fulfill  State  purposes.   (See  Fellom 
V.  Redevelopment  Agency  (1958),  157  Cal.  App.  2d  243.)  AfterTHe 
adoption  of  the  Redevelopment  Plan  by  the  Board  of  Supervisors  and 
receipt  of  the  Plan  by  the  Agency,  the  Agency  is  vested  with  respon- 
sibility for  carrying  out  the  Plan.   (Section  33372,  Health  and 
Safety  Code.) 

The  cost  of  undergrounding  privately  owned  utility  facilities 
by  the  Redevelopment  Agency  may  be  allowed  by  the  Federal  Government 
as  a  Redevelopment  Project  cost  where  such  utility  may  not  be  re- 
quired to  place  such  facilities  underground.   The  Federal  Urban 
Renewal  Manual,  Section  11-1-3,  among  other  things,  provides: 

"PRIVATELY   OVJNED  UTILITY 

"to  the  extent  that  a  utility  company  may  not 
legally  be  required  to  relocate  existing  lines  under- 
ground or  to  install  new  lines  underground.  Item  1 
project  costs  may  include  compensation  to  the  company 
for  the  actual  cost  of  relocating  existing  lines 
underground  or  installing  new  lines  underground. 
Specifically: 
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"(2) 


"(1)   If  the  company  may  legally  be  required  to 
relocate  existing  lines  or  install  new 
lines  underground,  no  part  of  the  cost  is 
eligible. 

If  the  company  may  legally  be  required  to 
relocate  existing  lines  or  to  install  new 
lines  at  its  own  expense,  but  not  to  install 
the  relocated  or  new  lines  underground, 
compensation  not  exceeding  the  cost  of 
underground  installation  less  the  estimated 
cost  of  providing  the  same  service  with  the 
same  capacity  through  an  overhead  system 
is  eligible. 

"(3)   If  the  company  may  not  legally  be  required 
to  relocate  existing  lines  or  to  install 
new  lines  underground,  compensation  for  the 
full  cost  of  relocating  the  existing  lines 
or  installing  the  new  lines  underground  is 
eligible." 

Under  the  provisions  of  the  Federal  regulation  it  would 
appear  that  if  an  ordinance  of  the  Board  of  Supervisors  was  adopted 
making  it  mandatory  for  all  utilities  to  be  placed  underground  in 
new  subdivisions,  the  Federal  Government  could  not  allow  this  as  a 
Project  cost,  and  thus  the  two- thirds  contribution  by  the  Federal 
Government  would  not  be  allowed  in  Redevelopment  Project  Areas  where 
the  utilities  are  required  by  law  to  be  placed  underground. 

Very  truly  yours. 


RAK 


THOMAS   M.    O'CONNOR 
City  Attorney 
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THOMAS  M.  O'CONNOR,  City  Attorney 
City  and  County  of  San  Francisco 
City  Attorney's  Department 
League  of  California  Cities 
1967  Annual  Conference 
San  Francisco,  California 


CAMARA  V.  MUNICIPAL  COURT, 

13  L  ed  2d  930;  87  S.Ct.  1727 
(June  5,  1967) . 

SEE  V.  CITY  OF  SEATTLE, 

18  L  ed  2d  943;  87  S.Ct.  1737 
(June  5,  1967) . 


NECESSITY  OF  A  SEARCH  WARRANT  FOR  l^NICIPAL 
HOUSING  INSPECTIONS  VMEN  ENTRY  IS  REFUSED 


October  17,  1^^7 


I 

INTRODUCTION 

Each  apartment  house  and  hotel  in  the  City  and  County  of 
San  Francises  shall  possess  a  Peirmit  of  Occupancy  (Section  1502, 
San  Francisco  Housing  Code)  and  annual  inspections  of  such 
premises  are  reauired  for  issuance  of  that  permit.   (Section  86, 
Article  2,  Part  III,  San  Francisco  Municipal  Code.) 

It  was  during  one  of  these  annual  inspections  at  225  Jones 
Street,  San  Francisco,  that  Roland  Camara  refused  to  allow  a 
City  health  inspector  into  that  portion  of  the  ground  floor 
which  he  occupied  as  a  residence.  The  health  inspector  re- 
quested entry  under  authority  of  Section  503  of  the  San  Francisco 
Housing  Code  which  reads  as  follows: 

"P.ight  to  enter  building.  Authorized  employees 
of  the  City  departments  or  City  agencies,  so  far  as 
may  be  necessary  for  the  performance  of  their  duties, 
shall,  upon  presentation  of  proper  credentials,  have 
the  right  to  enter,  at  reasonable  times,  any  building, 
structure,  or  premises  in  the  City  to  perform  any  duty 
imposed  upon  them  by  the  Municipal  Code." 

Section  507  of  the  San  Francisco  Housing  Code  makes  a 
refusal  to  permit  the  inspection  chargeable  as  a  criminal  mis- 
demeanor. Upon  Mr.  Camara 's  refusal  to  permit  the  inspection, 
the  Health  Department  filed  a  criminal  complaint  charging  him 
with  violation  of  Section  507  of  the  Housing  Code.   Camara 
demurred  to  the  criminal  complaint  on  the  grounds  that  Section 
503  of  the  Housing  Code  was  unconstitutional  in  violation  of  the 
Fourth  Amendment  in  that  it  authorized  entry  into  premises  with- 
out probable  cause  or  without  obtaining  a  search  warrant.  The 
demurrer  was  overruled  and  Camara  then  sought  a  writ  of  prohi- 
bition to  prevent  his  criminal  prosecution. 

The  trial  court  denied  Camara 's  petition  for  a  i^it  of  pro- 
hibition and  he  appealed  that  decision  to  the  District  Court. 
The  District  Court  affirmed  the  trial  court's  dismissal  of  the 
writ  and  held  Section  503  of  the  Housing  Code  was  not  an  unrea- 
sonable search  and  seizure  in  violation  of  the  United  States 
Constitution.   (Camara  v.  Municipal  Court.  237  Cal.App.2d  128 
(1965)).   The  California  Supreme  Court  denied  a  petition  for 
hearing.   Camara  appealed  this  decision  to  the  United  States 
Supreme  Court  and  it  was  consolidated  for  hearing  with  the  case 
of  See  v.  City  of  Seattle,  13  L  ed  2d  943;  37  S.Ct.  1737  (1967) 
involving  similar  issues  but  respecting  inspection  of  commercial 
premises . 


On  Jane  5,  19b 7,  the  Supreme  Court  by  a  6  to  3  vote  ren- 
dered its  decision  in  the  Camara  and  See  cases  holding  inspec- 
tions by  municipal  authorities  without  a  warrant  as  being 
unconstitutional  in  violation  of  the  Fourth  Amendment  of  the 
United  States  Constitution.  The  majority  opinion  v/as  written 
by  Mr.  Justice  Vliite. 

These  decisions  are  highly  significant  to  municipal  authori- 
ties in  their  conduct  of  code  enforcement  programs.  They  also 
represent  a  radical  departure  from  prior  Supreme  Court  decisions 
holding  warrantless  searches  by  municipal  authorities  as  being 
outside  the  ambit  of  the  individual  rights  guaranteed  by  the 
United  States  Constitution.   (See  Frank  v.  Maryland,  359  U.S. 
360,  3  L  ed  2d  377,  79  S.  Ct .  304;  Ohio  ex  rel .  Eaton  v.  Price, 
364  U.S.  263,  4  L  ed  2d  1703,  30  S.  Ct.  1463.)      ' 

II 

THE  CAMARA  DECISION 

The  Supreme  Court  decision  is  generally  divided  into  three 
parts: 

A .   THE  FOURTH  AMENDMENT  IS  APPLICABLE  TO  MUNICIPAL  INSPECTIONS. 

The  court  discusses  application  of  the  Fourth  Amendment  to 
administrative  inspections  for  code  enforcement  purposes .  The 
Fourth  Amendment  provides  that: 

"The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  against  unreason- 
able searches  and  seizures,  shall  not  be  violated,  and 
no  VJarrants  shall  issue,  but  upon  probable  cause,  sup- 
ported by  Oath  or  affirmation,  and  particularly  describ- 
ing the  place  to  be  searched,  and  the  persons  or  things 
to  be  seized." 

A  search  of  private  property  without  a  valid  warrant  is  held  to 
be  "unreasonable." 

The  court  discusses  Frank  v.  Maryland  at  length  and 
expressly  overrules  it.   Frank  held  that  warrantless  searches  of 
premises  by  municipal  officials  to  determine  existence  of  hous- 
ing code  violations  is  not  an  "unreasonable"  search  prohibited 
by  the  Fourth  Amendment.   The  Frank  court  reasoned  that  the 
inspection  did  not  seek  criminal  evidence  and  thus  was  not  within 
the  protection  of  the  Fourth  Amendment.  The  only  objection  of 
the  homeovmer  was  an  invasion  of  privacy  and  the  court  held  that 
right  must  yield  where  the  public  health,  safety  and  welfare  are 
involved.   The  Frank  court  thus  concluded  that  the  inspection 
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touches  but  the  periphery  of  individual  constitutional  rights 
and  the  limited  invasion  of  privacy  must  be  assessed  in  light 
of  the  public  need. 

Camara  abolishes  the  distinction  between  entry  to  search 
for  criminal  evidence  and  to  inspect  for  code  enforcement  pro- 
grams.  Both  involve  official  intrusion  of  privacy  as  proscribed 
by  the  Fourth  Amendment.  Furthermore,  the  court  observed  that 
even  though  the  inspection  is  civil  in  nature,  the  failure  to 
correct  discovered  code  violations  or,  as  in  Camara,  to  permit 
the  inspection,  carries  with  it  criminal  sanctions. 

The  Supreme  Court  further  rejects  the  argument  that  a  war- 
rant procedure  would  require  the  magistrate  to  review  policy 
matters  to  determine  the  necessity  for  inspection  and  thereby  the 
magistrate  would  merely  "rubber  stamp"  each  warrant  presented  to 
him.  The  court  is  impressed  by  the  need  for  a  neutral  magistrate 
to  review  the  reasons  given  for  the  inspection  and  to  set  the 
limits  thereof.   If  otherwise,  this  judicial  determination  would 
be  left  to  the  discretion  of  the  inspector  in  the  field  without 
the  protection  of  a  court  officer  to  review  the  municipality's 
reason  to  invade  privacy. 

The  court  reviews  the  reasoning  of  Frank  that  the  public 
interest  demands  warrantless  searches  to  discover  and  correct 
fire,  sanitation  and  housing  code  deficiencies.  The  court  agrees 
that  public  interest  demands  a  routine  systematized  inspection  to 
guarantee  public  health  and  safety  but  concludes  that  such  an 
inspection  program  must  be  conducted  vjithin  the  sphere  of  indi- 
vidual constitutional  guarantees.  Moreover,  the  court  observes 
that  nowhere  is  it  urged  that  obtaining  a  search  warrant  would 
frustrate  the  purpose  of  the  inspection  nor  the  goals  of  code 
enforcement . 

B.   REASONABLENESS  OF  THE  INSPECTION  V^ILL  SATISFY  THE  PROBABLE 
CAUSE  REQUIREMENT  OF  THE  FOURTH  AMENDMENT. 

The  second  subdivision  of  the  court's  decision  discusses 
the  Fourth  Amendment  requirement  that  no  warrant  shall  issue  but 
upon  "probable  cause."  It  recognizes  that  a  public  agency's 
decision  to  inspect  an  area  is  based  on  conditions  in  the  area 
as  a  whole  rather  than  a  particular  dv^elling  therein. 

The  probable  cause  standard  is  tested  against  the  constitu- 
tional mandate  of  reasonableness.  The  court  holds  that  area 
inspections  for  code  enforcement  purposes  are  "reasonable"  and 
therefore  meet  the  "probable  cause"  test  required  by  the  Fourth 
Amendment.   It  is  recognized  by  the  court  that  this  determination 
of  reasonableness  must  be  reached  by  balancing  the  public  need  to 
inspect  against  the  intrusion  of  privacy  xi/hich  necessarily 
results.  To  justify  the  reasonableness  of  routine  area-by-area 


inspections,  the  court  observes  that  such  programs  have  long  been 
accepted,  that  they  are  the  only  method  to  prevent  and  abate 
nuisances  and  thereby  protect  public  health  and  safety,  and  that 
such  inspections  involve  only  a  limited  invasion  of  privacy.  The 
court  quotes  from  the  Frank  case  to  support  this  reasoning.   (13 
L  ed  2d  at  940-941.) 

The  Camara  court  then  sets  forth  its  own  standard  for  issu- 
ance of  an  inspection  warrant  under  Fourth  Amendment  requirements. 
It  states  at  13  L  ed  2d  941: 

"Having  concluded  that  the  area  inspection  is  a 
'reasonable  search  of  private  property  within  the 
meaning  of  the  Fourth  Amendment,  it  is  obvious  that 
'probable  cause'  t^  issue  a  warrant  to  inspect  must 
exist  if  reasonable  legislative  or  administrative 
standards  for  conducting  an  area  inspection  are  satis- 
fied with  respect  to  a  particular  dwelling.   Such 
standards,  x.'hich  will  vary  with  the  municipal  program 
being  enforced,  may  be  based  upon  the  passage  of  time, 
the  nature  of  the  building  (e.g.,  a  multi-family 
apartment  house) ,  or  the  condition  of  the  entire  area, 
but  they  will  not  necessarily  depend  upon  specific 
knowledge  of  the  condition  of  the  particular  dwelling." 

It  is  apparent  from  this  test  that  an  inspection  warrant 
will  issue  where  the  municipality  has  adopted  administrative  or 
legislative  standards  designating  an  area  as  substandard  and  in 
need  of  code  enforcement. 

C.  NO  WARRANT  IS  NECESSARY  FOR  EMERGENCY  SITUATIONS. 

The  majority  opinion  recognizes  the  necessity  of  inspections 
without  a  warrant  in  emergency  situations.   The  court  cites  cas^s 
involving  inspections  to  seize  unwholesome  food,  compulsory 
smallpox  vaccination,  health  quarantine  and  summary  destruction 
of  tubercular  cattle.   The  reasons  for  immediate  entry  without  a 
warrant  is  obvious  in  these  cases  and  the  Camara  decision  does 
not  require  warrants  in  these  and  similar  situations. 

D.  THE  DISSENT. 

The  dissent,  x^rritten  by  Mr.  Justice  Clark,  holds  that  the 
Fourth  Amendment  proscribes  cnly  "unreasonable  searches  and 
seizures"  and  there  is  no  shox-zing  that  entry  for  code  enforcement 
reasons  is  unreasonable.   Moreover,  it  criticizes  the  majority's 
test  that  reasonableness  of  the  inspection  program  is  sufficient 
as  "probable  cause"  to  issue  the  warrant  under  the  Fourth  Amend- 
ment. This,  says  the  dissent,  degrades  the  very  concept  of  the 
Fourth  Amendment  because  warrants  may  be  issued  on  less  than 
"probable  cause"  by  a  mere  showing  of  an  established  inspection 


program.  As  a  result,  the  search  v/arrant  may  be  issued  in  blank 
and  rubber  stamped  by  the  magistrate.  The  minority  cites  numer- 
ous statistics  to  show  the  great  number  of  inspections  conducted 
by  municipalities  and  the  benefits  to  the  public  derived  there- 
from.  It  shows  that  where  refusal  to  inspect  is  authorized  by 
ordinance  the  incidence  of  refusals  is  greater.   The  municipal 
official  v^'ill  thus  be  required  to  spend  considerable  time  and 
money  to  secure  inspection  of  premises  for  the  public  good. 

Ill 

THE  SEE  DECISION 

See  V.  City  of  Seattle  involved  almost  identical  issues  as 
Camara  except  tnat  the  inspection  concerned  a  building  used  for 
commercial  purposes.   The  Supreme  Court  applied  the  same  reason- 
ing as  it  did  in  Camara  and  the  decision  merely  extends  the  right 
of  privacy  to  commercial  premises.  Administrative  entry  into 
commercial  premises  which  are  not  open  to  the  public  therefore 
requires  the  municipality  to  obtain  a  warrant  under  the  Fourth 
Amendment  requirements. 


IV 

EFFECT  OF  THE  DECISIONS 

The  Camara  and  See  decisions  will  reouire  municipal  inspec- 
tors to  obtain  search  x\7arrants  when  refused  entry  to  residential 
or  commercial  premises  except  where  an  emergency  situation  exists. 
This  requirement  will  apply  whether  the  inspector  has  probable 
cause  to  believe  a  nuisance  exists  or  whether  he  is  conducting  a 
routine  area-by-area  inspection.   The  court  recognizes  the  public 
need  for  routine  inspections  but  insists  they  be  conducted  in  the 
sphere  of  individual  constitutional  rights. 

Camara  establishes  a  standard  for  issuance  of  a  warrant  in 
routine  area-by-area  inspections.   The  municipality  need  only 
show  that  it  has  administratively  or  legislatively  determined  that 
an  area  inspection  should  be  conducted.   The  court  indicates  that 
the  determination  of  reasonableness  is  based  on  such  factors  as 
the  age  of  the  area,  condition  of  the  buildings  in  the  area,  or 
the  mere  passage  of  time.   These  criteria  show  the  inspection 
system  to  be  reasonable  and  thus  satisfying  the  probable  cause 
requirement  of  the  Fourth  Amendment.  The  municipality  need  not 
show  that  probable  cause  exists  for  inspection  of  any  particular 
building  v/ithin  the  area  so  long  as  the  criteria  for  inspecting 
the  area  itself  has  been  established. 


The  City  and  County  of  San  Francisco  conducts  routine  inspec- 
tions of  certain  areas  which  are  designated  as  Conservation  Areas 
by  the  Chief  Administrative  Officer.  A  Conservation  Area  is 
defined  under  Section  203  of  the  Housing  Code: 

"Conservation  area  shall  mean  an  area  in  the  City 
and  County  which  is  to  be  protected  from  blighting 
influences  and  maintained  in  a  safe  and  sound  state  or, 
in  a  declining  area,  improved  and  preserved  from  further 
deterioration.   Such  an  area  shall  consist  of  at  least 
one  block  within  which  planned  area  inspection  is  neces- 
sary to  promote  the  public  safety,  health,  and  welfare. 
Upon  recommendation  of  the  Director  of  Planning  such 
areas  may  be  designated  by  the  Chief  Administrative 
Officer." 

Inspections  in  certain  of  these  designated  Conservation  Areas  are 
partially  financed  by  the  Federal  Government  under  the  Urban 
Renewal  Program  entitled  "Federally  Assisted  Code  Enforcement" 
(FACE)  . 

It  appears  that  if  the  Chief  Administrative  Officer  desig- 
nates an  area  for  routine  inspections,  such  designation  will 
satisfy  the  standard  set  forth  in  Camara  for  issuance  of  a  warrant 
in  the  event  of  refusal  by  an  ovmer  of  property  in  such  area. 

We  were  concerned  that  the  area  inspection  programs  carried 
on  in  the  Corservaticn  Areas  would  materially  be  affected  by  the 
Camara  decisfnn.   Furthermore,  we  did  not  know  the  impact  that 
decision  would  have  on  the  federally-assisted  urban  renewal  pro- 
gram above  mentioned.  However,  these  concerns  have  not  materi- 
alized to  date.   Since  Camara,  we  have  had  only  three  refusals 
to  permit  inspection. 

The  first  involved  a  case  of  probable  cause  in  that  inspec- 
tors from  the  Health  Department  observed  on  certain  premises  an 
accumulation  of  debris  and  overcrowding.  The  second  involved  a 
citizen's  complaint  that  a  food  establishment  was  being  operated 
in  an  apartment  without  the  necessary  permit  to  operate  reauired 
by  the  Health  Department.  The  third  was  a  refusal  in  an  area-by- 
area  inspection  of  the  Glen  Park  Conservation  Area.   Other  than 
these  three  refusals,  the  City's  inspection  program  has  continued 
uninterrupted . 


PROCEDURE  FOR  OBTAINING  AN  INSPECTION  WARRANT 

Camara  leads  municipal  officials  into  a  new  area  of  munici- 
pal law  and  several  procedural  questions  remain  unansv;ered.   Sec- 
tion 1523  et  seq.  of  the  Penal  Code  sets  forth  the  procedure  and 


requirements  for  obtaining  a  criminal  search  warrant.  The  form 
of  the  search  warrant  is  specified  (Section  1529) ,  it  will  not 
issue  except  upon  probable  cause  (Section  1525)  ,  the  time  of  the 
search  shall  be  during  the  daytime  unless  affidavits  show  the 
necessity  for  search  at  other  times  (Section  1533) ,  and  it  shall 
be  executed  and  returned  within  ten  days  (Section  1534) . 

These  requirements  for  issuance  of  a  criminal  search  warrant 
served  as  a  guideline  in  preparation  of  inspection  warrants  by 
this  office.  The  first  warrant  was  requested  by  the  Health 
Department  and  involved  a  shovjing  of  probable  cause  of  insanitary 
conditions  and  overcrowding  of  the  premises.  This  office  prepared 
an  affidavit  of  the  observed  facts  and  also  a  search  warrant  which 
generally  folloT/ed  that  proposed  under  Section  1529  of  the  Penal 
Code.  These  v/ere  presented  by  the  inspector  to  the  Judge  of  the 
Municipal  Court,  ex  parte,  who  issued  the  warrant.  The  warrant 
was  to  be  served  and  executed  within  ten  days,  similar  to  the 
requirement  of  Section  1534  of  the  Penal  Code.   Since  there  was 
evidence  of  overcrowding  of  the  premises  which  was  more  prevalent 
during  the  evening  hours,  the  affidavit  was  prepared  to  show  these 
facts  so  that  a  warrant  could  be  executed  by  the  inspector  at  any 
time  of  the  day  or  night.  A  form  of  affidavit  and  search  warrant 
where  probable  cause  for  the  inspection  is  evident  are  attached 
as  Exhibits  A  and  B. 

With  respect  to  an  area-by-area  routine  inspection  in  a 
Conservation  Area,  we  have  prepared  the  inspector's  affidavit  to 
show  that  such  an  area  has  been  designated  by  the  duly  authorized 
municipal  official,  i.e..  Chief  Administrative  Officer,  as  a 
Conservation  Area  and  in  need  of  inspection  for  protection  of  the 
public  health,  safety  and  welfare.  The  search  warrant  to  accom- 
pany this  affidavit  limited  the  inspection  between  the  hours  of 
8:00  a.m.  and  5:00  p.m.  since  there  is  no  need  for  nighttime 
inspection  under  that  program.  A  copy  of  the  affidavit  and  search 
warrant  which  was  prepared  for  the  routine  inspection  in  a  Con- 
servation Area  is  attached  as  Exhibits  C  and  D. 

All  three  of  the  search  warrants  were  issued  by  the  court 
and  inspections  obtained  without  incidence. 

STATE  LEGISLATION 

The  Attorney  General  of  the  State  of  California  has  intro- 
duced legislation  to  amend  existing  Penal  Code  sections  on  search 
warrant  procedure  by  adding  Sections  1543  to  1547  thereto  which 
would  generally  codify  the  Camara  decision.  This  legislation 
would  provide  a  statevrLde  procedure  for  obtaining  administrative 
inspection  warrants.  The  legislation  was  introduced  as  an  emer- 
gency measure  in  the  last  session  of  the  Legislature  but  was  not 


■  •■  I  • 


enacted  due  to  failure  of  other  Penal  Code  sections  to  which  it 
was  attached. 

The  Attorney  General  has  advised  me  that  the  legislation 
v;ill  be  resubmitted  at  the  next  legislative  session  and  referred 
to  a  committee  which  would  be  more  appropriate  to  the  purpose  of 
the  code  enforcement  program.  It  should  therefore  be  enacted 
into  the  Government  Code  or  Health  and  Safety  Code  and  this  will 
implement  local  legislation  on  the  subject.  For  the  present,  I 
take  the  position  that  Camara  is  authority  for  the  magistrate  to 
issue  an  inspection  warrant  without  the  necessity  of  any  imple- 
menting legislation.  State  legislation  would  merely  clarify  the 
Supreme  Court  decision  on  a  statewide  level. 

CONCLUSION 

Sufficient  time  has  not  elapsed  to  fully  evaluate  the  effects 
of  the  Camara  and  See  decisions.  In  San  Francisco  we  have  had 
only  three  inspection  refusals  since  the  decision  was  rendered 
five  months  ago.  Hopefully  this  small  incidence  of  refusal  will 
continue.  At  the  present  it  appears  that  these  decisions  will 
not  place  an  undue  burden  on  the  code  enforcement  programs. 

Finally,  it  should  be  noted  that  Mr.  Camara  vacated  his  leased 
room  at  225  Jones  Street  and  the  building  has  baen  issued  a  Permit 
of  Occupancy.  Though  obtaining  a  search  warrant  is  now  moot  as  to 
Mr.  Camara,  the  precedent  established  by  his  refusal  to  permit  a 
warrantless  inspection  will  remain  a  landmark  in  municipal  and 
constitutional  law. 
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IN  THE  MUNICIPAL  COURT  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 

STATE  OF  CALIFORNIA 
(INSPECTION  OF  PREMISES  TO  DISCOVER  HEALTH  CODE  VIOLATIONS) 

I, ,  declare: 

That  I  am  a  health  inspector  for  the  City  and  County  of  San 
Francisco. 

(OBSERVED  FACTS) 

That  the  existence  of  these  conditions  establishes  grounds 
for  issuance  of  a  search  warrant  for  the  search  of  the  premises 

located  at  ,  San  Francisco,  California,  to 

discover  insanitary  conditions  in  said  premises;  and  further, 
establishes  probable  cause  to  believe  that  other  insanitary  con- 
ditions of  said  premises  do  in  fact  exist. 

VJHEREFORE,  declarant  prays  that  a  search  warrant  issue  com- 
manding that  an  immediate  search  be  made,  at  any  time  of  the  day 

or  night,  of  the  premises  located  at  , 

San  Francisco,  California,  to  discover  conditions  which  make  the 
premises  insanitary  in  order  that  the  Director  of  Public  Health 
may  be  able  to  take  whatever  action  within  his  powers  to  abate  the 
insanitary  conditions  existing  at  said  premises. 

I  declare  under  penalty  of  perjury  that  the  foregoing  is  true 
and  correct. 

Executed  on ,  196 ,  at  San  Francisco, 

California. 


POINTS  AND  AUTHORITIES 

A  municipal  inspector  must  obtain  a  search  warrant  upon  being 
refused  entry  by  the  occupant  of  the  premises  to  be  inspected. 

Camara  v.  Municipal  Court,  18  L  ed  2d  930, 
37  S.Ct.  1727  (1967); 

See  v.  City  of  Seattle,  13  L  ed  2d  943, 
87  S.Ct.  1737  (1967) . 


EXHIBIT  A 


IN  THE  MUNICIPAL  COURT  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 

STATE  OF  CALIFORNIA 

SEARCH  VARRANT 
(INSPECTION  OF  PREMISES  TO  DISCOVER  INSANITARY  CONDITIONS) 

THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  TO  ANY  DULY  AUTHORIZED  AND 
APPOIOTED  HE\LTH  INSPECTOR  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO,  STATE  OF  CALIFORNIA: 

Proof  by  affidavit  having  been  made  this  day  before  me  by 

,  Health  Inspector  for  the  Department  of 


Public  Health  of  the  City  and  County  of  San  Francisco,  that  there 
is  probable  cause  to  believe  that  the  premises  located  at 

,  San  Francisco,  California,  are  in 

an  insanitary  condition  and  a  hazard  to  the  health,  safety  and 
welfare  of  the  residents  of  the  City  and  County  of  San  Francisco, 
you  are  therefore  commanded,  at  any  time  of  the  day  or  night,  to 

make  an  immediate  search  of  the  premises  located  at 

_,  San  Francisco,  California,  to  discover 


insanitary  conditions  of  the  premises  which  cause  said  premises 
to  be  in  violation  of  the  local  Health  Code  and  to  make  such 
further  subsequent  search  of  the  premises  as  may  be  necessary  to 
insure  abatement  of  the  insanitary  conditions  discovered  at  said 
premises . 


JUDGE  OF  THE  IvIUNICIPAL  COURT 


RETURN : 


Inspections  of  the  premises  located  at 

,  San  Francisco,  California,  were  made  by  me 


on 


HEALTH  INSPECTOR 


EXHIBIT  B 


IN  THE  MUNICIPAL  COURT  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 

STATE  OF  CALIFORNIA 


(PLANNED  AREA  INSPECTION  OF  PREMISES  TO 
DETERMINE  BUILDING  CODE  VIOLATIONS) 

I,  __,  declare: 

That  I  am  a  building  inspector  for  the  Department  of  Public 
Works  of  the  City  and  County  of  San  Francisco. 

On  _____»  I  requested  permission  from 

the  occupant  of  the  premises  located  at 


San  Francisco,  California,  to  inspect  the  premises  to  determine 
if  said  building  complies  with  the  Housing  Code  requirements  and 
other  applicable  codes  of  the  City  and  County  of  San  Francisco. 
Permission  to  inspect  vzas  refused. 

The  premises  at are  located 

within  an  area  of  the  City  and  County  of  San  Francisco  which  has 
been  designated  by  the  Chief  Administrative  Officer  of  the  City 

and  County  of  San  Francisco  as  the  Conservation 

Area.  A  Conservation  Area  is  defined  in  Section  203  of  the  Hous- 
ing Code  as  follows: 

"Conservation  area  shall  mean  an  area  in  the  City 
and  County  which  is  to  be  protected  from  blighting 
influences  and  maintained  ia  a  safe  and  sound  state  or, 
in  a  declining  area,  improved  and  preserved  from  further 
deterioration.  Such  an  area  shall  consist  of  at  least 
one  block  within  which  planned  area  inspection  is  neces- 
sary to  promote  the  public  safety,  health,  and  welfare. 
Upon  recommendation  of  the  Director  of  Planning  such 
areas  may  be  designated  by  the  Chief  Administrative 
Officer.^' 


ITHEREFORE,  declarant  prays  that  a  search  warrant  issue  com- 
manding that  an  immediate  inspection  be  made,  between  the  hours 
of  8:00  a.m.  and  5:00  p.m.,  of  the  premises  located  at 


^ .  San  Francisco,  to  determine  if 

the  building  complies  v/ith  the  local  Housing  Code  reauirements. 

I  declare  under  penalty  of  perjury  that  the  foregoing  is 
true  and  correct. 


EXHIBIT  C  -  Page  1 


Executed  on  ,  196 ,  at  San  Francisco, 

California. 


POINTS  AND  AUTHORITIES 


A  municipal  inspector  must  obtain  a  search  warrant  upon 
being  refused  entry  by  the  occupant  of  the  premises  to  be  inspec- 
ted. 

Camara  v.  Municipal  Court.  18  L  ed  2d  930, 
87  S.Ct.  1727  (1967); 

See  V.  City  of  Seattle.  18  L  ed  2d  943, 
37  S.Ct.  1737  (1967) . 


EXHIBIT  C   -   Page  2 


IN  THE  MUNICIPAL  COURT  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 

STATE  OF  CALIFORNIA 

SEARCH  VIARRANT 


(PLANNED  AREA  INSPECTION  OF  PREMISES 
TO  DETERMINE  HOUSING  CODE  VIOLATIONS) 


THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  TO  ANY  DULY  AUTHORIZED  AND 
APPOINTED  BUILDING  INSPECTOR  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO,  STATE  OF  CALIFORNIA: 

Proof  by  affidavit  having  been  made  this  day  before  me  by 

Building  Inspector  for  the 


Department  of  Public  VJorks  of  the  City  and  County  of  San  Francisco, 

that  the  premises  at ,  San 

Francisco,  Calif oimia,  is  located  within  the  . 

Conservation  Area  in  which  planned  area  inspection  is  necessary 
to  promote  the  public  safety,  health  and  welfare, 

YOU  ARE,  THEREFORE,  COMMANDED,  between  the  hours  of  3:00  a.m. 
and  5:00  p.m.,  to  make  an  immediate  inspection  of  the  premises 

located  at  ,  San  Francisco, 

California,  to  determine  if  said  premises  comply  with  local  Hous- 
ing Code  reauirements. 


DATED: ,  19 


JUDGE  OF  THE  MUNICIPAL  COURT 
RETURN : 

Inspection  of  the  premises  located  at  

San  Francisco,  California,  was  made  by  me  on 

196    . 


BUILDING  INSPECTOR 


EXHIBIT  D 


JUM  3    1968 


FROM 


